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The historical origins, convergence and interrelationship of international human
rights law, international humanitarian law, international criminal law and pub-
lic international law and their application from at least the nineteenth century.

Jeremy Sarkin

1. Introduction

The origins and applicability of international law is being examined more and
more by those who seek redress for historic human rights violations committed in
the colonial era, and as the number afhsgases increases, various courts around
the world are being asked to apply international law to these matters to determine
whether reparations are due for atr@stcommitted long ago. International law

is being used by claimants in these caplications, partlyor political reasons,
partly because it is at times easier to use international law when trying to comply
with the jurisdictional requirements of t&n courts and partly because various
alternative and novel routes are being souglaichieve success in such cases.

International law in its infancy ise@med by many to have failed in pro-
viding protections to indiduals. However, it did progie such protections more
than a hundred years ago, when inddional protection fo individuals and
groups was found not only in international humanitarian law, but also in other
branches of the law, such as the intaamat! structure providing protection in ar-
eas as diverse as minorities, slavery and piracy. Such was the case that humani-
tarian intervention took place where hamrights violations were occurring
against minorities within other states igy the 1800s. Accordgly, there is con-
siderable acceptance today that a nunalbéristorical occurrences are actionable
as gross human rights and/or humanitatéam violations for what has happened
in the past, even back at that time.

This article examines the origins, interrelationship, and dimensions of in-
ternational law, the law of armed confligtfernational human rights law, and in-
ternational criminal law. It explores the time when these legal regimes came into
being and when the protections accortigdthem against various types of con-
duct became available. It is submitted thgtthe turn of the twentieth century
many of these laws were already avaiabahd in force. Moreover, historical hu-
man rights violations that we perpetrated in the nitge=nth and twentieth centu-
ries can be used by claimants today. Whiie commonly held that international
protections against huan rights violations were activated in the post-World War
Il era, they actually were accessible muedrlier. Without having to resort to
natural law or other schaolof thought that see such protection as having been
available from ancient times, it can bdeown that a system to protect groups and
individuals had been availabfrom at least the nineteenth century. While it could
be argued that individuals were unabletgoess this system to protect their rights
at the time, there were indeed measuprotecting minoriéis, protecting people
against slavery and the slave trade amadguting people against certain types of
warfare long before the 1940s. In factemmational law originated centuries be-
fore the 1800s, with various authors ngtithat international law dates back to
times before the Peace of Westphalia of 16#4&ernational law certainly devel-
oped considerably in the niteenth century in both tHelds of humanitarian law

! G.C. Marks, Indigenous Peoples in InternationaV:LEhe Significance ofrancisco de Vitoria and
Bartolome de las Casas, 13 Australian Year Book of International Law 5 (1992).
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as well as international human rights lavippic that will be edborated on in this
article. The article will also show howehnternational system of rights protec-
tion, even outside the rules of war, was maly present in the nineteenth century,
but was developing rapidly. It will therefore be proposed that there was an inter-
national system of human rights toofect people, although there was no real
mechanism to enforce ogalise those protections.

The early history of customary law and ways of interpreting it are exam-
ined to show that by the end of thengiieenth century, customary international
law was indeed in force. More specifigalthe history of genocide is assessed.
Although it is generally accepted that geidecas a crime genre only came into
being during World War I, its shown in this article that it existed long before
the actual term was born. It will be argusele that genocideas been classified
as a crime for hundreds of years and has had multiple names in other languages
N and was, in fact, known albeit by other terminology. Although some believe
the historical origins of genocide as a aigo back even further, it dates back to
the nineteenth century at least. Thiscée will explore the link between genocide
and crimes against humanity as welltlasir origins in codified law since 1899.
However, it will be argued that they alkso found independently of these treaties
within customary international law.

A specific focus of this article ithe Martens Clause adopted into the
Hague Conventions of 1899 and 1907 by a unanimous®éte Conference
was attended by 26 states, nineteemvbich were European countries, namely
Germany, Austria, Belgium, Dennkar Spain, France, the United Kingdom,
Greece, ltaly, Luxembourg, Montenegribe Netherlands, Portugal, Romania,
Russia, Serbia, Sweden, Norway, Switzedland Bulgaria. The rest of the world
was represented by only seven counttiles;United States, the Ottoman Empire,
Mexico, China, Japan, Persia, and Sfaiithe Martens Clause constitutes an ori-
gin of international human rights law in the positivistic sense, and is considered
applicable to the whole of international 14vand has indeed shaped the devel-
opment of customary international lawwtill be shown thathe Martens Clause
is a specific and recognis@dovision giving protectioto groups and individuals
during both war and peace time.

The Martens Clause, it is argued, @dfeindicates thatbehind specific
rules as had already been formulatedreéhay a body of general principles suffi-
cient to be applied to such situationshasl not already been dealt with by a spe-
cific rule.8 Professor Martens originally introduced this clause at the Hague
Peace Conference of 1899 because the delegauld not agree on the status of
civilians who took up arms against an occupying fGrédthough the notion was
specifically focused on protecting civiligna much wider use was also intended
and has become accepted by many. However, others have argued that it was

2 See http://www.yale.edu/lawwebtdon/lawofwar/hague02.htm Last visited 20 August 2006.

% C.P.R. Romano, International Justice and DepietpCountries: A Quantitative Analysis, 1 The Law
and Practice of International Courts and Tribunals 367 (2002).

4 See C. Weeramantry, Universalgilnternational Law 256 (Dordreciitartinus Nijhoff 2004).

® C.G. Weeramantry, Uversalising International Law 256 (Dordrechtartinus Nijhoff 2004). Judge
Weeramantry also notes that OThe Martens Clauskusasecome an established and integral part of
the corpus of customary international law [under any definition, no matter how narrow]. International
law has long passed the stage when it could be debated whether such principles had crystallized into
customary international law. No State would today repudiate any one of these principlesO.

® A. Cassese, The Martens Clause: Half a Loaf or [§iRie in the Sky? 11(1) European Journal of In-
ternational Law 197D98 (2000).
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merely a Odiplomatic ploy to paper os&ong disagreement between states by
skilfully deferring the problem for a future discussidnWhat is specifically
clear and beyond debate is that original intent in itroducing the clause was to
provide protections to civilians. Theacise had, however, greater significance
even then than simply providing protexctifor civilians during a war, recognising
new codified principles of internationaWaand applied protections to civilians in
general.

Therefore, a much wider view ofdhiMartens Clause and its significance
is that it has allowed international law rppeularly customary law, to continue to
grow and develop progressively, and to dedlh emergency sitions and crises
within the law (such ashbse arising from the curre@war on terrorQ) without
having to wait for slow and sometimes &ely resisted developments within the
flawed world of state practe and treaty law. While ihay be contended that the
clause is only applicable to internatiomaimed conflict, it will be argued that it
has relevance beyond that body of law ania i&ct the recognition of principles
of humanity and other notions foumdinternational human rights law.

The wording of the Martens Clause is seen as the origin of the interna-
tional legal concept of Ocrimes against &ity.O In fact, Bassiouni asserts that
the term Ocrime against humanityO oaigi® in the preamble to the Hague Con-
ventlon and the Nuremberg Charter oblpught it into positive international
law,? arguing that what had become known as Ocrimes against humanltyO was in
fact part of the Ogeneral principleda recognized by civilized nationsO many
years before 1945 and was placed firsthe Preamble of the First Hague Con-
vention of 1899 Nelayeva similarly notes thatettoncept of humanity as victim
is closely linked to the Martens Clau¥eAccording to Jean Pictet the notion of
humanity in this context means the following:

O[CJapture is preferable to woundiag enemy, and wounding him better
than killing him; that non-combatantsashbe spared as far as possible; that
wounds inflicted be as light as possilde,that the injuredan be treated and
cured; that wounds cause the least fbsgpain; that captivity be made as
endurable as possiblé'O
In this regard Ticehurst argues that this did not add much to the laws of armed
conflict that existed at the time, the safeguards that were provided from then on
by the principles of humanity mirrorintpe protection already available by the
doctrine of military necessit}f He thus believes these protections to have al-
ready been available, the clause merely codifying them. However, while the Mar-
tens Clause is specific about the issfibumanity, the law ofvar, since 1899 at

" A. Cassese, The Martens Clause: Half a Loaf or [§iRie in the Sky? 11(1) European Journal of In-
ternational Law 197D98 (2000).

8 M.C. Bassiouni, Crimes Against Humanity in International Criminal L&ré ed) 60D61 (Cam-
bridge MA: Kluwer Law International, 1999).

° M.C. Bassiouni, Crimes Against Humanity in International Criminal L& ed) 60D61 (Cam-
bridge MA: Kluwer Law International, 1999).

12 G. Nelayeva, Development of Treaties Concerning Punishment of Individuals for Unlawful Acts of
War Committed by Individuals in International Law Found at
http://www.idebate.org/magazines/vol2issue3/058icc.pdf

13, Pictet, Development and Ruiples of International Humanitarian Law 62 (Dordrecht/Geneva:
Martinus Nijhoff & Henry Dunant Institute, 1985). Quoted in R. Ticehurst, The Martens Clause and
the Laws of Armed Conflict, 317 International Review of the Red Cross 125, 127 (1997).

12R. Ticehurst, The Martens Clause and the Lawsrofed Conflict, 317 Inteational Review of the
Red Cross 125, 127 (1997).



least, has also considered the necesdiggctions taken during a war and the ef-
fects of the war. In the preamble t@th899 Hague Convention (ll), State parties
agreed that the purpose the Convention was Oto diminish the evils of war, as
far as military requirements permitOFundamentally, these gtections relate to
crimes against humanity itinat they limit the targetg of civilian groups and
prohibit causing Owidespread or syst#r@aharm. While these provisions were
meant to apply in times of war, they agplicable in the sense that they reflect
customary law (as will be discussed).

2. The origins of international law, including customary international law

While it has often been argued that inteior@al law originated fairly recently, it

has actually existed since the time toagjanized communities started dealing
with one another on a consistent basis. What has changed, however, is the defini-
tion and meaning of the concept OinteomalO. What the ancient Egyptians or
Greeks would have considered Ointeomati,O would have been very limited, re-
flecting the world as they knewit. From a OwesternO perspective, the OworldO
only really consisted of what we knowday as the Middle East, North Africa,

and Europe. But as technology developedrtable people to travel more widely,

and as they began trading with mordess formalised societies on different con-
tinents, the term OinterraialO gradually acquiredyibbal dimension, and inter-
national law came to govern many states souleties. At various times, different
movements in philosophy and legal theory has interpreted international law to
mean the law governing all members of haita(natural law), different states

and their governments (positivistic state law), or some combination tHéreef.
ternational law originally grew from relations between two or more societies or
states and the basic societal norms liaat emerged and been written down in the
different communities. In other words, local customs gave rise to the rules that
had governed trade and other interactions between states. When the customs of
two states clashed, conflict ensued; alternatively the customs were adapted to
smooth relationships. In many cases, s@sefound that theigeneral practices

and customs were sufficiently similar to be reconciled to the satisfaction of all
parties involved. These practices slowly solidified into the fabric of what we now
call international law. Nearly all of thgreat empires and societies have literature
that sets down regulatiofsr dealing with other states and visiting diplomats (al-
though the terms utilised may be difat than those used today).

The current Olaw of nationsO owssbitth to Hugo Grotius, who, in the
seventeenth century, in the aftermattra Thirty Years War and the fall of the
power of the church in favour of the ratistate, developed a theory of law, ex-
tending it beyond the individual stat&In other words, international law itself is
not of recent vintage, its component paseing diverse and including customary
law, a fact which is often overlooked determining what international law was,
at a particular time.

3 Hague Convention No. Il of 1898pnvention [No. II] with Respect to the Laws and Customs of War

on Land, with annex of regulations, July 29, 1899, 32 Stat. 1803, Reprinted in 1 C. Bevans, Treaties
and Other International Agreements of the United States of America, 177601949 247 (1968).

* See C. Weeramantry, Universaigilnternational Law 16 (Dordrechitartinus Nijhoff 2004).

!> See C. Weeramantry, Universaigilnternational Law 18 (Dordrechitartinus Nijhoff 2004).

16 Sergio Moratiel Villa, The philosophy of intetiznal law: Sutrez, Grotius and epigones, Interna-
tional Review of the Red Cross no 320, 539-552.
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Customary law is a critical componentiofernational law. Its role is also
important in determining the role and impact of the Martens Clause that was
found in both the 1899 and 1907 Hague Coiees. The Statute of the Interna-
tional Court of Justice describes Ocusdoas Oevidence of a general practice ac-
cepted as law’Olt should be noted that Ogeneral practiceO does not specifically
refer to state practice but could includégieus, ethnic, cultural, or other prac-
tices that are commonly acceptas law. Furthermore, it is not specifically articu-
lated who the practice(s) should be accepted from, implying that any of the fol-
lowing could be the ones to accept a practs customary law: a small group of
highly trained legal professionals and judgéhe more powerful nations able to
effect enforcement, a majority of stajovernments, or even a majority of hu-
manity, arguments having been made wofa of each of these entities. In addi-
tion, one could take the position thatabgh acquiescence by states, groups, or
individuals, a practice itself calibecome part of customary law.

In fact, there are two main confliog positions regarding the categorisa-
tion of what constitutes customary law. Roberts refers to these opposing stances
as the OtraditionalO and OmodernO positions of interpreting customary law. She
also identifies the conflicbetween the scholarshe support customary law as
narrowly defined by general stateaptice (what she terms OactionO) aigio
Jjuris (What she terms Ostatement&0).

3. The inter-relationship of human rights law, humanitarian law and inter-
national criminal law

The general view is that international humanitarian law and international human
rights law have been separate and independent of each other. According to this
view, humanitarian law and human rightsvl&f it existed at all) were two dis-

tinct domains at the beginning of the twentieth century. The laws of war were
only applied to the handling of combatsiand non-combatants by their enemies

in wartime, whereas international human rights law, in contrast, governed the re-
lationship between statemdatheir citizens in peacetin&Moreover, many argue

that the prohibitions articulated in thewvs of war would onl apply to the Oen-
emyO and suggest that in peacetinstate had relative dedom regarding the
treatment of itown people.

However, while humanitarian and humaights law have ostensibly been
discrete, they do intersect to some dedfesharing characteristics or conver-
gences stretching back more than a hungesds and even further. It is easy to
see in the natural law school, for example, that these concepts have a long and
deep tradition within inteational as well as domestic law, and it is well know
that the modern concept widividual rights is a grduct of Enlightenment theo-
ries on human dignity and freeddThese theories have also featured in inter-
national law, where, Allen, CherniackydaAndreopoulos have argued that differ-

171cJ Statute Art. 38 (1) (b); this definition hasmbeen articulated as Oconstant and uniform usage,
accepted as law.O ICJ Asylum Case 1850ymbia v. Peru, |CJ Reports 266.

'8 See A. Roberts, Traditional and Modern Approaches to Customary International Law: A Reconcilia-
tion, 95 American Journal of International Law 757 (2001).

Y R.G. Allen, M. Cherniack, and G.J. Andreopoulos, Refining War: Civil Wars and Humanitarian Con-
trols, 18(4) Human Rights Quarterly 751 (1996).

%2 See N.S. Rodley, The Treatment of Prisoners under International [ed)57 (Oxford: Claren-

don Press, 1999).

2L L. Doswald-Beck, and S. Vite, International Huritarian Law and Human Rights Law, 293 Interna-
tional Review of the Red Cross 102 (1993).



ent branches of international law hakied mutual and fundamental concerns
about human dignity and welfafé.Accordingly, it isrecognized that human
rights and humanitarian law coincide, redgjag the notions of dignity, humanity
and necessity, which were specificallyobght into the laws of war, and else-
where, not only by the Martens Clause, bl#o by other developments that oc-
curred in the nineteenth century.

At this point in treaty law, but possibly earlier in customary law, these differ-
ent bodies of law began to intersedtosh Kastenberg naty that the develop-
ments post-World War Il simply codified existing I&WSimilarly, Best asserts
that a large part of the modern lawvedir has developed simply as a codification
and universalisation of the customsdaconventions of vocational/professional
soldiering®* Greppi has noted that the princigiehumanity is at Othe very heart
of a legal system aimed at providing protection against criminal acts committed
by individuals, both in war N whether inteahor international N and in peace.
This is not only a moral duty, but a basibligation under iternational custom-
ary law.&

4. International humanitarian law today

International humanitarian law comprisego parts; the lanwof Geneva, which
concerns the protection of those who are pat of or are no longer part of the
war; and the law of The Hague, which deaith the way warfare is conducted., ,
When humanitarian law is discussed, hogrevt is often doneo solely in the
context of treaty law, and issues ovitiliability are not mentioned. This is
critical, as the crime committed could also be a tort or delict at the time of its
commission, in addition to or independent of whethes & crime or not. All too
often there is a one dimensional view tbke different types of law, seeing a
particular branch of law as having a lintiteffect, yet it is clear that a law, or
branch of law, often has a publisM@omponent as well as a private one.

Human rights law, as Dugard observds, primarily concerned with the
relations between a state dtslicitizens in times of peaé® although with human
rights protections not even automatically suspended during wartime human rights
law equally applies in times of warEurthermore, while human rights law is
often primarily concerned with the rétanship between ste$ and individuals,
this too can be challenged on the bas#ét ttuman rights is now also concerned
with relationships between individualand between individuals and other non-
state actors. Dugard further maintaitiet treaties within the human rights
domain are mostly designed to deal wittividual violations and not systematic
ones?’ alhough again this cannot be suppdrtas human rights law is often

22R.G. Allen, M. Cherniack, and G.J. Andreopoulos, Refining War: Civil Wars and Humanitarian Con-
trols, 18(4) Human Rights Quarterly 751 (1996).

23 Kastenberg, J. (2003-2004). "The customary imtéonal law of war and combatant status: Does the
current executive branch policy detenation on unlawful combatant status for terrorists run afoul of
international law, or is it just poor public relation§®nzaga Law Review, 495, 508.

24 G. Best, Humanity in Warfare: The Modern History of the International Law of Armed Conflict 60
(New York: Columbia Uniersity Press, 1980).

5 E. Greppi, The Evolution of Individual CriminResponsibility Under International Law, 835 Inter-
national Review of the Red Cross 531 (1999).

6. Dugard, Bridging the Gap Between Human Rights and Humanitarian Law: The Punishment of Of-
fenders, 324 International Review of the Red Crags(1998).

7). Dugard, Bridging the Gap Between Human Rights and Humanitarian Law: The Punishment of Of-
fenders, 324 International Review of the Red CHags(1998).
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concerned with genocide and other typesystematic violations. These types of
violations can, and often daccur outside of warfarghus often falling under
human rights law as well as criminal lawence, there being much more overlap
than is generally acknowdged. Critically, criminal lancan be used to indicate
wrongdoing in the civil arenand in fact can be the basior a civil law suit. In
the same way a human rights action t@nbrought about on the basis of the
violation of criminal law or humanitariania What is important here is that this
overlap is not recent, but goes bacKeatst a hundred years. This ensures that
there were actions for violations that abdile brought about in either, or as well
as criminal law, civil law, humanitamn law and human ghts law. Various
crimes that were determined to be anal in the international domain long ago
have had parallel actions in other branches of law which will be explored below.

5. International humanitarian law and international criminal law

The idea of Owar crimesO has a long hiéfolyternational humanitarian law
would apply generally through the varioweaties if a conflict had been deemed

an international armed conflict. However, non international armed conflict is also
covered in various ways, such as tiviich falls under common article 3 of the
Geneva Convention. Customary international law is also important, beyond what
is contained in those various instrumege While customary law often mirrors
what is contained within the treatieseté are certain actiorthat are actionable

in terms of customary law that might not be covered by treaty law.

One of the debates within international law is whether individuals are
subject to, and can legitimatelyagh rights under international lafv. Until
relatively recently, it was argued that indiuals had no rights or could not bring
any actions in international law, andathinternational law was accordingly no
arena for individuals. Dugard, for examphes noted that international law is Oa
body of rules and principles which are binding upon states in their relations with
one another® Nevertheless, he concedes taithough early international law
was only concerned with states, thisnis longer the case and now other actors
fall within its purview®' Certainly, there is a commonly held view that when it
comes to insurgents and belligerentderinational law was & to have been
relevant a long time agB. The question is rather: If the laws of war were the
only body of law that existed then, didethonly apply to international armed
conflict or also to internahrmed conflict? The generabnsensus is that none of
the humanitarian law treaties before 1819 Geneva Conventions had dealt with
internal armed conflicts. This view wassed on the idea that insurgents should
only be entitled to the protection of law when in control of territory and when
having sufficient support from the population, which would permit them to
Oexercise government-type functiofsO.

8 See M.C. Bassiouni, Crimes Against HumanityMnC. Bassiouni, (ed.), International Criminal
Law, Vol.1, Crimes of War (¢ ed.)43 (Ardsley, New York: Transnational Publishers, 1999).
29 See L.S. Sunga, Individual Responsibility in International Law for Serious Human Rights Violations
(Dordrecht: Martinus Nijhoff, 19928ee also P.K. Menon, The International Personality of Individuals
in International Law: A Broadening of the Traditional Doctrine, 1 Journal of Transnational Law and
Policy 151 (1992).
22‘]' Dugard, International Law: A South African Perspective 1 (Kenwyn: Juta, 2000).

Id.
32 A, Cassese, International Law 67 (OxfoDxford University Press, 2001).
% SeeD. Plattner, Assistance to the Civilian Population: The Development and Present State of Inter-
national Humanitarian Law, 288 International Review of the Red Cross 246D63 (1992).
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Another heavily debated question is ettmer civilians wee protected by
humanitarian law before the Geneva Conventions of 1949. Many contend that
before then, a member of the armeccésr of one state could not commit a war
crime against a civilian of another stah the context of an armed conflf#étin
support of this view, it is argued thiie 1907 Regulations did not even mention
civilians at all®® However, as Plattner notes, O[c]uriously enough, the
governments of that time were so sure thatas impossible to intern nationals of
a belligerent State who were resident ia térritory of the adverse party that they
refused to include any such pibition within those Regulations’OThus,
civiians had not been mentioned besaut was deemed unnecessary, as the
protections already existed.

Another argument justifying the noh that no protections for civilians
existed at the time is that protection for civilians was so undeveloped by World
War 11, that there was no dissension ispense to a call for an instrument to
protect civilians in periods of waf.What is clear is that a body of law existed
outside the treaty which included protectifor individuals. While there were no
specific protections spelled out in codified form, they be found in the 1868
Declaration of St. Petersburg and th899 Hague Convention, these instruments
manifestly embracing the idea that Othey debitimate object which States should
endeavour to accomplish during war is to weaken the military forces of the effemy."
addition, as noted above, customarw leo this effect existed as well apinio juris,
therefore the only question that can legitely affect the provisions of these two
instruments is whether the norms oé th864 Geneva and the 1899 Hague Convention
applied to non-intmational conflicts’® Howver, it must be rembered that there were
various initiatives undertaken dog 1864 and 1899 in order ¢odify international legal
principles, including the Brussels Declaration of 1874s well as the Oxford Manual
drafted by the Oxford Institute for Inteational law in 1880. Although the Brussels
Declaration was never ratified it can be viewed as an important expressipiniof
iuris concerning the content of the rules of war.

Regarding permissible conduct during wartime, many argue that restrictions
on types of warfare date back to the earliest of times and that these limitations
were already found in ancient Greek, Romiadian, Chinese and other societies,
as well as in religious texf$ Between 1581 and 1864, European governments signed

3 SeeD. Plattner, Assistance to the Civilian Population: The Development and Present State of Inter-
national Humanitarian Law, 288 International Review of the Red Cross 246063 (1992).

% SeeD. Plattner, Assistance to the Civilian Population: The Development and Present State of Inter-
national Humanitarian Law, 288 International Review of the Red Cross 246D63 (1992).

% SeeD. Plattner, Assistance to the Civilian Population: The Development and Present State of Inter-
national Humanitarian Law, 288 International Review of the Red Cross 24663 (1992).

%" See generally P. Abplanalp, The International €merices of the Red Cross as a Factor for the De-
velopment of International Humanitarian Law and the Cohesion of the International Red Cross and Red
Crescent Movement, 308 International Review of the Red Cross 520049 (1995).

38 Declaration of St Petersburg of 1868 to the Effect of Prohibiting the Use of Certain Projectiles in
Wartime.

39H.S. Levie (ed.), The Law of Non-International Armed Conflict, Protocol Il to the 1949 Geneva
Conventions (Dordrecht: Martinus Nijhoff, 1987).

0 http:/iwww.icrc.org/ihl.nsf/0/a59f58bbf95acadis641e003232af?OpenDocument Lasted visited

25 October 2006.

“LL. Green, International Regulations of Arm@dnflicts, in: M.C. Bassiouni (ed.), International

Criminal Law, Vol.1, Crimes of War {2ed.) 355 (Ardsley, New York: Transnational Publishers,

1999).



about 294 treaties regarding wounded soldiersn early non-war instrument was the
Paris Declaration Respecting Maritime Law of 16 April 1856 However from 1864 at
least, internatinal law in its codified form madeertain types otonduct illegal
during wartime?! This was when th&eneva Convention for the Amelioration of the
Condition of the Wounded in Armies in the Field entered into forc& Crucially, in the
Corfu Channel casé® of 1949, the ICJ found that AlbaniaOs obligation to notify others of
the presence of mines was Obased, not @H#dgue Convention of 1907, No V111,
which is applicable in time of war, but on certain general and well-recognized principles,
namely: elementary considerations of humanity, even more exacting in peace than in
war(Q®’ This decision shows that the notionhafmanity came not only from the Martens
Clause, but also from customary law, whiditermines these principles to be equally
applicable in times of peace. This Hamen confirmed by the ICTY, which inTadic
ruling in 1995, held:
Olt is by now a settled rule of customary international law that crimes against
humanity do not require a connectitm international armed conflicts. In-
deed, as the Prosecutor iusi out, customary inteational law may not re-
quire a connection between crimes agahumanity and angonflict at all.
Thus, by requiring that crimes agaitgtmanity be committed in either in-
ternal or international armed conflithe Security Council may have defined
the crime in Article 5 more narrowly than necessary under customary inter-
national law.&
Interestingly, Dugard notes that at tfime of the Anglo-Boer War, which took
place in South Africa between 1899 and 1901, humanitarian law was in its in-
fancy, but was nevertheless applicaliiéle further observes that both parties to
the Anglo-Boer War were not partiesttee 1864 Geneva Convention or the 1899
Hague Convention, with customary international law applying insteatl-
manitarian treaties have only been begw states and have often contained
omnes clauses providing that only states party to such a treaty would be governed
by that treaty, in other words, the treatyly being applied between those states
that had agreed to the treaty. Thusligations were based on reciprocity; for
such an instrument to apply to a particular conflict, all parties within the conflict

42y, Van Dongen, The Protection of Civilian Pogidas in Time of Armed Conflict 22 (Groningen:
Rijksuniversiteit Groningen, 1991).

3 www.icrc.org/ihl.nsf/INTRO/105?0penDocument Lasted visited 25 October 2006.

4 E. Bugnion, The Role of the Red Cross in the Development of International Humanitarian Law: The
International Committee of the Red Cross and the Development of International Humanitarian Law, 5
Chicago Journal of International Law 191, 200 (2004).

> The first Geneva Convention was signed by Baden, Belgium, Denmark, France, Hesse, Italy, Nether-
lands, Portugal, Prussia, Switzerland and Wurtemberg. By 1906 it was signed and ratified by 48 states.
G. Best, Humanity in Warfare: The Modern Histof the International La of Armed Conflict 345,

fns 34, 36 (New York: Columbia University Press, 1980). Segchindler and Jloman, The Laws

of Armed Conflicts: A Collection of Conventions, Resolutions, and Other Documé&resl{205D06
(Leiden/Boston: Martinus Nijhoff, 2004).

61CJ 1949, The Corfu Channel Case, ICJ Reports 4, 22.

471CJ 1949, The Corfu Channel Case, ICJ Reports.4, 22

“8|CTY 2 October 1995Prosecutor v Tadic, Appeal on Jurisdiction, 35 ILM 32 para. 141.

9. Dugard, The Treatment of Rebels in Conflicts of a Disputed Character: The Anglo-Boer War and
the ANC-Boer War Compared, in: AM. Delissen and G.J. Tanja (eds.), Humanitarian Law of Armed
Conflict: Challenges Ahead 447, 448afdrecht: MartinudNijhoff, 1991).

*J. Dugard, The Treatment of Rebels in Conflicts of a Disputed Character: The Anglo-Boer War and
the ANC-Boer War Compared, in: AM. Delissen and G.J. Tanja (eds.), Humanitarian Law of Armed
Conflict: Challenges Ahead 447, 448d{drecht: MartinudNijhoff, 1991).
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had to be state parties to that particular tréat@thers argue, however, that
while international law itself was bas@n these notions, human rights and hu-
manitarian law Ohave been said lardgelgscape from reciprocity because both
essentially aim to protect the interests of individuals rather than statese.
thermore, Eide has suggested that because the laws of war are international in
origin and human rights W@ had emerged in the domestic context and was then
internationalised, the recipecal obligations of intemtional humanitarian law
does not apply to human rights l&WInternational human rights law is rather
about state obligations and does not agsteciprocal dutiedNationality or na-
tional borders are not as relexas in other branches ioternational law. A state
owes obligations to individuals regardlegsvhere they are. From the nineteenth
century states recognised that individualother states loarights against their
own sovereign and accepted an obligatiortjraés, to protecthose individuals
from the state they lived in. Thus, the reach ofsthemnes clauses in general
should not be overstated, as after 19@&¢hclauses were commonly rejected in
treaties>® In addition, whilesi omnes clauses went out of favour in treaties after
1907, this is deemed to have occurred esarlier in customary law. However,
while si omnes clauses were contained within nyainternational treaties, certain
commentators do not regatiteir provisions aspplicable to human rights or hu-
manitarian protections, and therefore do sex them as limiting the effect of the
1899 Hague Convention or other relevant treaties in terms of the protection they
provide to those not party to these cami@ns. It is argued that human rights ob-
ligations contrarilyguarantee individual rights and aret about the i@procal re-
lations between statés.

Crucially, customary international laalso applied to the events of the
time and there was certainly the notion that civilians were protected, regardless of
the type of conflict. In fact, in 1900, Baty stated:

O[T]he standard in customary law faltsmewhat short of the provisions of

the Conventions, otherwise no Convens would have been needed; though

it is probably true to say that since thegte of the earlier agreements, and to a

certain extent in consequence of it, the general law has been sensibly insti-

gated.&
BatyOs observation about the shortcomafgsustomary law came months after
the drafting of the 1899 Convion, yet currently it is generally recognised that
treaty law and customary law convergistantially and that customary law was
more advanced, in certain respects. At tlery least, as Shelton has stated, Oit

L G. Abi-Saab, The Specificities Blumanitarian Law, in: C. Swinarski (ed.), Studies and Essays on
International Humanitarian Law and Red Crossdfpies 266 (Dordrecht: Martinus Nijhoff, 1984).

252 R. Provost, International Human Rights and Humanitarian Law 121 (Cambridge: Cambridge Uni-
versity Press, 2002).

2 A. Eide, The Laws of War and Human RightsNDifferences and Convergences, in: C. Swinarski,
Studies and Essays on International Humanitarian Law and Red Cross Principles 677 (Dordrecht: Mar-
tinus Nijhoff, 1984).

** R. Provost, International Human Rights and Humanitarian Law 137 (Cambridge: Cambridge Univer-
sity Press, 2002).

% D. Shelton, Remedies in International Human Rights L&%e¢2) 97 (Oxford: Oxford University

Press, 2005).

> T. Baty, International Law in South Afa 79 (London: Stevens & Haynes, 1900).
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should be noted that both Hague Conwargideclared or std principles and
rules that, in essence, represented thesting customarinternational law®’

While many suggest that civilians, ascategory of protected OvictimsO of
armed conflict, were brought rather sloviho the ambit omodern international
humanitarian law? and protecting civilians wagenerally kept off the agenda
until the 1930s? the origins of their protection cdre found right bck in at least
the nineteenth century.

However, the right of individuals tclaim compensation for violations com-
mitted during wartime has been in existence for a long time. In 1796, for exam-
ple, the United States Supreme Coourfd that private indiduals had the right
to compensation for acts thaad occurred during waf.The Court reasoned that
rights were Ofully acquired by private mers during the war, especially if de-
rived from the laws of war against teeemy alone, and in that case the individ-
ual might have been entitled to compensation from the public {E)n1891, in
the 8" edition of a treatise oimternational law, TheoderWoolsey stated that a
right of redress and compensation fodividuals that suffered injury exist&d.
Woolsey also noted a Oduty to humaditgnd his commentary recognized that
cruelty Obeyond the sphere of humabityiolated certain rights and demanded
redres$?

The protection of the victims of war wiee basis of the Vas of Geneva and
The Hague. While the Hague Conventi@me primarily concerned with the way
war is conducted and the methods of whe distinctions between them and the
laws of Geneva have become blurred hbadving their originsn the protection
of those involved in warfare and thosensidered victims from certain types of
conduct.

The International Court of Justice has noted that these nineteenth century
processes have developed and reflettedcustomary international law position,
the Advisory Opinion on the Legality of Nuclear Weapons of July 8, 1996&ind-
ing:

OA large number of customary rulesébeen developed by the practice of

States and are an integral part ofititernational law relevant to the question

posed. The "laws and customs of war'ttesy were traditionally called were

the subject of efforts at codificatiamdertaken in The Hague (including the

Conventions of 1899 and 1907), and wbesed partly upon the St. Peters-

burg %gclaration of 1868 as well as theulés of the Brussels Conference of

1874.

" D. Shelton, The World of Atonement Reparations for Historical Injustices, 1(2) Miskolc Journal of
International Law 290 (2004).

" H. McCoubrey, International Humanitarian LaW(@d) 26 (Vermont, USA: Ashgate, 1998).

%Y. Van Dongen, The Protection of Civilian Pogidas in Time of Armed Conflict 1 (Groningen:
Rijksuniversiteit Groningen, 1991).

0 Ware v Hylton, 3 U.S. (3 Dall.) 199 (1796). The court reports Dall are named for court reporter
Alexander J. Dallas.

1 Ware v Hylton, 3 U.S. (3 Dall.) 199, 279 (1796).

%2 Woolsey, T.S. (1891)ntroduction to the study of international law (6" ed). New York: Charles
ScribnerOs Sons, 17-8.

% Woolsey, T.S. (1891)ntroduction to the study of international law (6" ed). New York: Charles
ScribnerOs Sons, 17-8.

%4 1CJ 8 July 1996, Legality of the Téat or Use ofNuclear Weapon#dvisory Opinion, ICJ Reports,
para. 75.
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6. Which crimes were violations of international law in the nineteenth century?
It is clear that a whole nge of crimes related to what could be done by warring
parties were already violations of intational law in the nineteenth century. In
treaty law one finds many of these pmogtions from 1864, and one can argue
that some rules outlawing certain tgpef conduct during wartime were found
even earlier through the acceptance by sttitascertain types of conduct were
unacceptable. One of the earliest prohibitiaas that no quarter was to be given,
its prohibition found in the United &es of AmericaOs Lieber CSd&hat in it-
self does not mean that it was a univesalidely accepted set of principles, but
the fact that it was copied by manyhet countries, however, was very impor-
tanf® and thus is probably indicative of costary law at the time. That it was so
widely accepted is reflected in the fdbat the prohibitiorwas also included in
the Land Warfare Regulations annexedht® 1899 Hague Convention (Articles 4
- 20).°” Now, while the 1899 Convention, which had been adopted unanimous-
ly®® at the time, was replaced in 1907, dtsvisions were incorporated. and the
1907 Convention which supplanted remainsyv@uch part of international law
today and is still often referred to. Fexample, UN Security Council Resolution
1483 called on States to obgeitheir obligations undehe four Geneva Conven-
tions of 1949 and the Hague Regulations of 190&.number of provisions in
the 1899 Convention had prescribed dartgpes of actns and activitie£ arti-
cle 3 of the Convention stating that thenwad forces of the belligerent parties
may consist of combatants and non-combatants, where in the case of capture by
the enemy both have a right to be treatsgrisoners of warQ, article 4 stipulating
that prisoners of war Oare in the powethef hostile Government, but not in that
of the individuals or corps who capturdtem. They must be humanely treated.
All their personal belongings, except arnrses, and military papers remain
their propertyO, article 6 holding that whiggsoners of war could be made to
work, the work could not be excessive dinely had to be paid and article 7 not-
ing that the OGovernmentarwhose hands prisonerswér have fallen is bound
to maintain them,O and that O[f}ailimgpecial agreement between the belliger-
ents, prisoners of war shall be treatesdregards food, quarters, and clothing, on
the same footing as the troops of @evernment which has captured them.O

It is clear that the conduct described in the various articles was already
deemed to be criminal and proscrii®dinternational agreement long before the
treaties. The treaties were reflective of what customary law was, yet not entirely,
as those treaties reflectecethpecific agreements thaduld be reached between
states, and where there was no agreemhentreaty remained silent on the point.
This does not mean that international law was silent on these questions but sim-

% |nstruction for the Government tife United States in the Field Byder of the Secretary of War,
Washington D.C., April 24 1863. See | Detter Delupis, (1988 /aw of war. Cambridge: Cambridge
University Press, 259.

% M.C. Bassiouni, Crimes Against Humanity in International Criminal L&#ré ed) 64 (Cambridge
MA: Kluwer Law International, 1999).

7 Law and Customs of War on Land (Hague, I1), July 29, 1899, 32 Stat. 1803, T.S. No. 403. Reprinted
in 1 C. Bevans, Treaties and Other InternationakAments of the United &es of America, 1776D
1949 247 (1968).

%8 V. Pustogarov, Fyodor Fyodorovich Martens (184551909): A Humanist of Modern Timés, 312
ternational Review of the Red Cross 300, 310 (1996).

%9 U.N. Security CouncilResolution 1483, para. 5 (May 22, 2003).

0 See further D. Schindler and J. Toman, The Laws of Armed Conflicts: A Collection of Conventions,
Resolutions and Other Documents (Alphen aan den Rijn: Sijthoff & Noordhoff, 1981).
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ply that it could notbe agreed as to how the sperisue or ruleought to be
codified. Regardless of whether treatw leontained provisions on the issues, in-
ternational customary law recognized thes®ations as transgressions of inter-
national law.

7. International human rights law

It is often argued that international humdghts law before the twentieth century
did not appear as a distirgét of rules within the law of nations, and that it was
not recognised as a branch of internatidéaa, although this i®n extremely nar-
row view. Doswald-Beck and Vite have ptad out that international humanitar-
ian law is progressively being perceivedaagart of human rights law that is ap-
plicable in times of armed confliét. Similarly, Bertrand Ramcharan, the former
acting High Commissioner fddluman Rights, has stated that international human
rights law and internatiohéhumanitarian law are pdla and complementary
branches of international laff.

Certain commentators differ about @ internationahuman rights law
and humanitarian law came to the fore, most agreeing that international humani-
tarian law came into being around the maldf the nineteenth century and that
international human rights law was readlypost-World War Il development, but
the fact is international human rights laansiderably predates World War II; not
only can it be found imarious non-war agreements before World WP Iit can
also be found in different societies in ancient times.

The clearest examples of internatiboaminal law in the nineteenth cen-
tury were the prohibitions against piracy and the slave ftamted the interna-
tional protection for minoritie§ There was an acceptance that piracy and the
slave trade were prohibiteshd that punishment for such transgressions could and
should, occur. There were a number of tedlatreaties, in @dition to the exis-
tence of these principles in customéw and it was also accepted that minori-
ties, in other states, were protected, vpitissible penalties for violations commit-
ted against these groups. This will beadissed more fully below. These were no
exceptions but an intrinsidevelopment of internatiohdaw that brought into
clear focus protection for individuals andgps previously seen to be outside the
purview of this body of law. In this regard, Bassiouni obsettvatsthe regulation
of war since the end of the nineteenémtury occurred through conventions, cus-
toms, and the affirmation of Ogeneral principles of [4wB@ssiouni notes that
the norms and standards that developed Hegwed to protect prisoners of war,
the sick, the injured, the wrecked, and crucially the civilian population, which

"L L. Doswald-Beck, and S. Vite, International Huritarian Law and Human Rights Law, 293 Interna-
tional Review of the Red Cross 94 (1993).

2B. Ramcharan, The United Nations High Commissioner for Human Rights and International Huma-
nitarian Law, Program on Humigarian Policy and Conflict Resedr, 3 Harvard University Occa-

sional Paper Series 1 (2005, Spring).

3 G.ILA.D. Draper, The Relationship Between theman Rights Regime and the Law of the Armed
Conflicts, Israel Yearbook on Human Rights 192 (1971).

" T.J. Farer, The Laws of War 25 Years aleremberg, 585 Internatial Conciliation 9 (1971,

May).

SW.A. Schabas, Genocide in International Law 15 (Cambridge: Cambridge University Press, 2000).
8 M.C. Bassiouni, Enslavement as an Internationah€&r23 New York University Journal of Interna-
tional Law and Politics 445D46 (1991, Winter)
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was safeguarded from slave labourcéml labour, and civilian deportatidhlt is

clear that civilians were bught under the protection aladle at an international

law level in the law of armed conflichut also outside itStandards and norms

had developed before the end of the nineteenth century outside of the law of
armed conflict to protect individuals a state was unwilling or unable to and trea-
ties were adopted on a range of issues and various specific steps were taken to ac-
tually provide such protection. It was notgily the rhetoric of states but the ac-

tual practice itself.

Hence, international law at the beginning of the twentieth century applied
to states as well as individuals or groupeme argue that various treaties in the
nineteenth century provided protectionhafman rights but did not create indi-
vidual human rights enforcement provisionsaatinternational level, the protec-
tion limited to the international obligations between states in respect of the treat-
ment of individuals and groups. JudgelRird Goldstone, for instance, contends
that before World War Il Qindividualed no standing in international laf?O
Again, this is a limited perspective, astlat time individuals could already ap-
proach certain international courts and dalyaraise such issues before domestic
courts (as is the case today). It doestake into account thamdividuals enjoyed
certain rights at an international lawé at the beginning athe twentieth cen-
tury, many years prior to World War Il, arbefore the establishment of interna-
tional courts. The argument that, givee @ibsence of the recognition of individ-
ual rights, human rights did not exist imternational law before World War |
does not hold? There were protections availatboth in the theory and practise
of international law at # time for individuals andjroups, individuals already
able to take steps to enforce these ptmes themselves anabt obliged to rely
on their own state to takeegts or come to an agreement with a violator state for
the individuals concerned.

One of the arguments commonly raisedhat there was no enforcement
mechanism to enable individuals to sedilm@r rights in international law before
the end of World War IlI. It is argueithat the Hague Conventions of 1899 and
1907 had no specific or explicit provisioos punishing individuals who had vio-
lated their article® and because there was no international criminal court system
or procedure to hold individuals ammtable, prosecutions before Nuremberg
primarily took place at a domestic level. However, there were a few prosecutions
at a domestic level of crimes deemedlaiions of both Conventions. This does
not mean that international law on these issues did not exist, but rather that the
prevalence of a strong philosophy of natgiate sovereignty meant that individ-
ual states were expected to deal with thimes of their own nationals and those
in their custody who had committed crimes against them. However, it must be
remembered, as McCormack has noted, lblyathe end of the nineteenth century
there was a Ogrowing recognition and accegtaf the principle of individual
culpability for violations of the international law of war crimé&5.0

" M.C. Bassiouni, Enslavement as an Internationah€r23 New York University Journal of Interna-
tional Law and Politics 445D46 (1991, Winter)

8 R.J. Goldstone, International Human Rights @richinal Justice in the First Decade of thé' Zken-
tury 11 Human Rights Brief 3 (2004).

" P.N. Drost, Human Rights as Legal Rights 17 (Leiden: A.W. Sijthoff, 1965).

80 E. Greppi, The Evolution of Individual CriminBlesponsibility Under International Law, 835 Inter-
national Review of the Red Cross 53153 (1999).

8T L.H. McCormack, SelectivedRction to Atrocity: War Crimes and the Development of Interna-
tional Criminal Law Albany Law Review 681, 682 (1997).
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That there were no international prosimos is due to the lack of an in-
ternational mechanism foraglenforcement of such cres. While there was an at-
tempt to prosecute the Kaiser after VdowWar | and nearly 1000 others that were
deemed to have committed violations of international%a®,court would have
had to have been established, with the alternative being that the Kaiser and the
others be tried before the domesteids of one of the allied powers.

The 1918 Treaty of Versailles gave right individuals in international
law to claim reparations. and establishélouimals to which individuals had direct
access to claim for reparations or restitution of prog&rty.

The enforcement argument itself is a limited and self defeating one. While
there was accountabilty to some degreestates at an international level in the
civil sense before such courts as thenkment Court of International Justice and
the International Court of Justice, there had been no institution enforcing
international law in the individual criminal sense for nearly the whole of the
twentieth century, that is until relatiyetecently. While many argue that the post
World War 1l trials were the beginning of international criminal legal
enforcement, in reality the mechanism only lasted a few years, and was only
directed at Germany and Japaternational only in theense that four countries
had agreed to it and participated irtliigse countries alone drafting and enforcing
the law. However, from the 1950s to the mid 1990s there was no similar
international criminal enforcement mecksam, and in fact it was only with the
formation of the International Criminal Court and its coming into force in 2002,
that there was a fully internationalechanism at an international level to
prosecute those accused of committing irdgamal crimes. It can be argued that
there were enforcement mechanisms fro®®3 with the Intenational Criminal
Tribunals for Yugoslavia and Rwanda, whiconvicted perpatrators for, inter
alia, genocide, crimes against humanitya and war crimes, although these
institutions had a very narrow focusterms of time frame and geography. They
were not institutions that could deaitlwsuch crimes from all around the world,
and they only dealt with issues relatitoga specific countryand for very limited
periods of time.

Thus, before and after Nuremberg, uatilleast the 1990s, there had been no
international court system to prosecute those accused of the commission of such
crimes as genocide and crimes agaihstnanity, or to povide deterrence
sufficient to stop their wlation. This does not medhat the proscribed conduct
was not criminal; it was, and what wastlawed in 1899, and at other times, is
clear today because of the subsequeetrpnetations. Regardless of whether the
1899 Hague Conventions afforded rights to individuals, it does not obviate the
fact that crimes were committed after ta&€onventions had come into force, and
those states party to such instrunsentould be liable in terms of those
Conventions, despite there being no me@mrno examine or adjudicate those
matters.

The supposed absence of internatioeaforcement machinery does not
negate the existence of the law itself. Before the establishment of the ICTR, the
ICTY, and more recently the ICC, theles of customary international law and
the Hague Conventions had been recoghes®d applied in domestic courts. The

8 See L.S. Sunga, Individual Responsibility in International Law for Serious Human Rights Violations
(Dordrecht: Martinus Nijhoff, 1992), 23.

8 Sohn, L.B. & Buergenthal, T. (1973)uternational protection of human rights. Indianapolis: Bobbs-
Merrill, 9.
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latter, at times, used these internatistahdards in the same way as the majority

of cases in which international law svapplied., those standards applied to
prosecuting prisoners of war responsifbr committing violations during World

War 1, for example, with France and later Germany having already applied these
standards during f Thus, international law and more specifically international
criminal law relying on the Hague ConviEm, was applied shortly after the early
Hague Conventions had come intorfgei That the Hague Convention contained

no enforcement mechanism was not even deemed a hindrance to prosecuting or
punishing those found guilty of crimes retaog under these bodies of law at the
time® That there was no enforcement mechanism limited international
prosecutions, but this was true until 2002.fact, as some countries have not
signed or ratified the Rom@tatute, most notably the United States of America,
not every person who commits an intéro@al crime can be brought before the
court. However, it does not mean thaaitountry has not become a party to the
treaty, its citizens cannot be broughtfdve the court, there being ways for
citizens of a country that is not a partyl® prosecuted befotbe court. What is
interesting is that the debate on the erdment issue is not used to debate the
same questions in regard to humanitarian law, and indeed there had been no
mechanism to enforce humanitariew until the 1990s or 2002, although this
fact is not used to argue that human@arlaw was not enforceable and thus of
limited use.

The rights of individuals in intertianal law and their right to claim
compensation or reparation had however received recognition in 1907, when
individuals were even give standing before the Inteational Prize Court in
terms of the Convention on an Intetioaal Prize Court of October 18, 1907,
where individuals were to be able tppaoach the court inelation to property.
However, insufficient ratifications occurred and the treaty did not come into
effect. In 1907, a Central American Cbwf Justice was also established by
Costa Rica, El Salvador, Guatemaldpnduras and Nicaragua. The Court
operated from 1908 to 1918 and permitted a range of actors, including
individuals, to bring complaints agatnstates other thatheir own country®
This was no aberration in granting riglatsd providing procedures to individuals
to claim reparations from states in imtational law. In1928 an international
court accepted that international righteladuties could be conferred or imposed
on individuals by treaty, this occimg when the Permanent Court of
International Justice handed down its ruliiginion on the Jurisdiction of the
Courts of Danzig.®” The decision recognised thadividuals were within the
ambit of international lak#® thus while there is the general belief that
international law had not dealt with individuals, until relatively recently the
situation had been quite differeninda international law and international

8 T.J. Farer, The Laws of Wab Years after Nurembgr585 International Conciliation 10 (1971,
May).

8 G.I.A.D. Draper, The Relationship Between theman Rights Regime and the Law of the Armed
Conflicts, Israel Yearbook on Human Rights 191 (1971).

8 Randelzhofer, A. (1999). OThe legal position efitidividual under present international lawO. In
Randelzhofer, A. & Tomuschat, C. (edS)ate responsibility and the individual: Reparations in in-
stances of grave violations of human Rights. The Hague: Martinus Nijhoff, 231, 238-39.

8p.C.1.J. (1928) Series B, No 15, at 16-24.

8 Sohn, L.B. & Buergenthal, T. (1973)uternational protection of human rights. Indianapolis: Bobbs-
Merrill, 10.
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institutions had given recognition tamdividuals and their rights at least one
hundred years ago.

Critically, while some doubt the concten between humanitarian law,
human rights law and criminal law, it is clear that the humanitarian consideration
that infused the law of war contaitiee OparentageO of human rights*faw.

8. The responsibility of states under specific treaties to uphold human rights

The argument that international human rigglatw did not exist in the nineteenth
century rests on the notion that statesthn had not accepted that they were
under the obligation to protect individuaknd that the protection in place was
not widely acknowledged. However, bdss the protection that had already
existed in customary law there had been a whole host of treaties which had
already prohibited violations against iwidiuals and groups at that time. It has
been noted that a study of the historisalirces of customgaiinternational law
indicates that European states, fra884 to 1915, already Haduties to protect
colonised peoples under rulesradtural law, as well asnder treaties such as the
Berlin West Africa Conveiion, the Anti-SlaveryConvention and the Hague
Convention on the Laws and Customs of War on L&nthere is also evidence
that wars of annihilation we violations of internéonal law as early as 1878.

An important treaty was the 1878 Treatf Berlin, which provided rights
for indigenous peoples. The Treaty Hasen hailed as the Omost important
international body concerned witminority rights prior to 1919%® It was
particularly important from a humanghts standpoint, as it permitted states to
intervene where therwas non-compliancg. The acceptance of minority rights
at this time is also seen to have coincided with the evolving notion of
sovereignty, which, while having been vested in the ruler, was shifting towards
the people’® Thus, the conceptutalisation and belief in the notions of protection
that international law was providing toogips and individualat this time was on
the rise.

A significant treaty was the Berli€onference Treaty of 1885, where not
only the rights of individuals and groups cato the fore, but protection was also
being extended to those outside Europérious obligations flowed from the
General Act, the most important provisismith regard to local inhabitants being
Article 6, which ran as follows:

(Provisions Relative to the Protection of the Natives, of Missionaries and

Travellers, as well as to Religious Liberty.

All the Powers exercising sovereign righdr influence in the aforesaid terri-

tories bind themselves to watch ovee fireservation of thnative tribes, and

to care for the improvement of therditions of their moral and material

well-being, and to help irsuppressing slavery, and especially the Slave

8 L. Doswald-Beck, and S.Vite, International Humitarian Law and Human Rights Law, 293 Interna-
tional Review of the Red Cross 99 (1993).
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1 R. Anderson, Redressing Colonial Genocide Under International Law: The Hereros' Cause of Action
Against Germany, California Law Review 1155, 1169 (2005, July).
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Trade. They shall, without distincticof creed or nabin, protect and favour

all religions, scientic or charitable institubns, and undertakings created

and organized for the above ends, @thvaim at instrughg the natives and

bringing home to them the blessingsk civilisation . . . Freedom of con-

science and religious toleration are esgaly guaranteed to the natives, no

less than to subjects and to foreigners.O
The 1885 Berlin Act therefore promised todink over the presertian of the native
tribes, and to care for the improvement of their moral and material well-being, and to
help in suppressing slavery"’he agreement contained in the Berlin Treaty was not
the only one; the 1890 Anti-Slasy Convention, also knowas the Brussels Act of
1890, also noted these concerns and comnitie nations to Oefficiently protecting
the aboriginal popution of Africa.3° The fact that so many states at the time signed
these treaties indicates that many stateseshtire conviction thaglavery, as well as
other human rights violations, wepeohibited under iternational law.

Although indigenous groups were not sigmeg® to these treaties, they were
seen to have been protected by themdékson, for example, contending that the
various Conventions conferred rights on groups because of the third-party beneficiary
doctrine?’ argues that the parties to these tesaintended to grant specific protec-
tions to the African populations. While Anden does not deal with the questions of
reciprocity orsi omnes clauses (which determine treatch treaties are only applicable
to the state signatories), the understandiveg human rights clauses would not be
limited by such questions seems to be impli€ithat is the case, then the notion of a
third-party beneficiary doctren could certainly be relevanif the notion of a third
party beneficiary was known at the tintdowever, AndersonOs argument that the sig-
natories of these treatiesesjfically intendedto protect the local population and to
provide a means for redress, is more relev8he shows that the drafting process of
the 1885 Convention clearly confirmed that thiention of the drdérs was to create
Oa duty of protection undeternational law thadle facto criminalizes the intentional
annihilation of indigenosi peoples of Africa™®

9. The origins of crimes against humanity

Although many argue that crimes against huity entered inteational jurispru-
dence as a result of the Nuremburg Chaitemrigins can béound much earlier. In

fact the origins of such a crime, andb#ing a human rights violation, go back in
treaty law at least until 1899, and if not funthmack in customary law. This is what
Justice Robert H. Jackson, the Chiedgecutor at Nuremburg, argued in 1945. While

it could be said that he did this to justify the proscription of such events at the time,
and so as not to fall foul of the gengpabhibition against retispective penal legisla-
tion, it is clear that it was not his opimi alone. Arguing that the Ocrimes against hu-
manityO were proscribed long before Nuremburg, Jackson noted that Oatrocities and
persecutions on racial aeligious groundsO were ady outlawed under general
principles of domestic law of civilized se& and that O[tlhegeinciples [had] been
assimilated as a part of Intetional Law since at least 1907 @ccording to Paust,

% General Act of the Conference of Berlin, February 26, 1885.

% General Act of the Brussels Conference, July 2, 1890.

" General Act of the Brussels Conference, July 2, 1890.

%8 General Act of the Brussels Conference, July 2, 1890.

% Quoted in T.J. Farer, Restraining the BarbrawiaCan International Criminal Law Help? 22(1) Hu-
man Rights Quarterly 90D117 (2000, February).
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Jackson relied on the Martens Clause for this asseéffiofhe ICTR, too, has noted
that Othe concept of crimes against hutydrad been recognised long before Nur-
emberg.&*

The roots of crimes against humanitydahe protection of individual rights in
general have been tracedthe teachings of Socrates, Blaand Aristotle and to the
notion of natural law®? the origins certainly dating back further than 1864 and 1899.
In the Middle Ages, and certainly by the nineteenth century, international law was de-
veloping a doctrine of the legitimacy of Ohumanitarian interventionO in cases in which
a State committed atrocities against its own subjects that Oshocked the conscience of
mankind.&” Jorgensen notes that from the Enlightenment on, the principles protect-
ing Ohumanity began to seep into the international sys$térm@he sixteenth cen-
tury, it was stated:

O[Taking prisoners] is permissiblEhis fact is evident by thgus gentium.

No (authority) censures this practiagr does any condemn the captor to

make restitution, on the contrary, swaptors may retain these men until the
latter are ransomed. Secondly (E) it i® longer permissible to slay them,
for they are captives; nor is slaughteedful to the attainment of victory®
This is not an isolated example N there is evidence aplenty of generally accepted
and respected codes regarding the way should be conducted and who could
be attacked. The same is true for condudside what is considered Oclassical
warO.

Linked to this is the fact that thgrosecution of those accused of interna-
tional crimes has occurred for hundreds/eérs. One example is that of William
Wallace, who was tried and convictedliB05 by an English court for Ocrimes of-
fending humanityO and Oexcesses in syring neither age nor sex, monk or
nun.G”® However, the trial of Peter von Hagenbach in 1474 is generally regarded
as the earliest known intextional trial for war crimes or crimes against human-
ity,2°” Von Hagenbach being prosecuted befadges from various countries for
having Otrampled underfoot the laws of God and rf4n.Qyren sees the Articles

190 3. Paust, Threats to Accountability After Nutgerg: Crimes Against Humanity, Leader Responsi-
bility and National Fora, 12 New York Law School Journal of Human Rights 545 (1995).

CTR 2 September 1998yosecutor v Jean-Paul Akayesu, Judgment, Trial Chamber 1, para. 565.
1920, Swaak-Goldman, Crimes Against Humanity, K. McDonald and O. Swaak-Goldman (eds.),
Substantive and Procedural Aspects of International Criminal Law: The Experience of International
and National Courts, Vdl. 143D168 (The Hague/London/Boston: Kluwer Law International, 2000).
193p_Sjeghart, The International Law of Human Rights 13 (Oxford: Clarendon Press, 1983).

194 N.H.B. Jorgensen, The Responsibility of the States for International Crime 123 (Oxford: Oxford
University Press, 2000). See further L. Gross, The Peatestphalia, 164801948, 42 American
Journal of International Law 20 (1948).

195 3.B. Scott, The Spanish Origin of InternatidrewNFrancisco de Vitoria and His Law of Nations
App. F, cxxiv (London: Humphrey Milford, 1934). Quoted in L.C. Green, Cicero and Clausewitz or
Quincy Wright: The Interplay of Law and War|®ited States Air Force Academy Journal of Legal
Studies 60 (1998/1999). Green cites many examples indicating the origins and situations in which these
norms were stated and upheld.

1% G, Schwarzenberger, The Judgment of Nuremberg, 21 Tulane Law Review 330 (1947). Also in
T.L.H. McCormack, Selective Reaction to Atrocityar Crimes and the Development of International
Criminal Law, Albany Law Review 681 (1997).
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national Review of the Red Cross 53153 (1999).

19



of War decreed in 1621 by King GustaMisddolphus of Sweden as giving us
Oan idea of what existed in the way of humanitarian law before the publication of
Grotiuse Jure Belli ac Pacis in 1625 and appear to have been inspired by Gen-
ili®s 161De Jure Belli. 3% The Peace of Westphalia, which ended the Thirty
YearsO War in 1648, also represents orteeobrigins of te international com-
munityOs censure for such persecutiowelsas the origins of international pro-
tections for minorities \iing in other countrie$'® While these events can be seen

to fall generally within the boundaries béimanitarian law, there is much which
overlaps with human rights law, includisgecific protection for minority groups.

As will be seen, crimes against humanity had already existed inside as well as out-
side of treaty law, the fact that it had already existed outside meaning it must be
located in criminal and human rights law.

That international law adady contained human rights as a component part in
the sixteenth and seventeenth centuries can be seen by the fact that various treaties
had been entered into among Europedions agreeing to the protection of the
rights of various peoplefcluding the Treaty of Asburg of 1555, the Treaty of
Olivia of 1660, the Treaty of Nymegen 678, the Treaty of Ryswyck in 1697
and the Vienna Congress in 1815. Otheiilsinagreements included the Treaty of
Paris of 1856, creating obligations to theople of Walachia, Moldavia, and Ser-
bia, and the Treaty of Berlin in 1878, which included a guarantee by Turkey to
protect Armenians and defend religioliiserties. The Treaty of Paris of 1898,
which ceded Puerto Rico and the Philipgifieom Spain to the United States, also
provided protection to minority groups.

The nineteenth century saw the notiminthe protection of humanity con-
tained in the St. Petersburg Declavatof 1868, the Brussels Conference of 1874
subsequently adopting a protocol whiclpegated and expandéie principles of
the Declaration.

Even before 1899, the expressions Ocrimes against humanityO or Olaws of
humanityO were used in various other contexts, for example in 1775, when in
similar wording to the Martens ClausegtBeclaration by the Representatives of
the United Colonies of North Americdow Meeting in General Congress at
Philadelphia, Setting Forth the Causesl &ecessity of Their Taking Up Arms
declared:

O[A] reverence for our great Craatgrinciples of humanity, and the
dictates of common sensmust convince all those who reflect upon the
subject, that government was institite promote the welfare of mankind,
and ought to be administered the attainment of that end'®
Similar language was used in various otbentexts in the United States, includ-
ing in a number of court casEs.

199K, ...gren, Humanitarian Law in the Articles of War Decreed in 1621 by King Gustavus Il Adolphus
of Sweden, 313 International Review of the Red Cross 438 (1996).
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ment's Role in the Promotion, Implementation, BRdcution of the Crime dbenocide Against Native
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phalia, 164801948, 42 American. Journal of International Law 20, 20 (1948).
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The British Secretary of State, John Thossell, explaining the reasons for
the intervention in 1860, noted: Olt is hbikat the measures now taken may
vindicate the rights of humanity’®In 1874, George Curtis likewise referred to
the Othe laws of humanityO with respect to slavery in the United ‘$tatésen
revolts against misrule and persecutiortia Ottoman Empire in the late 1870s
were met with killings, looting, rapes, umg, pillaging and torture, it was noted
that these were the Omost heinous crimes that had stained the history of the pre-
sent century® William Gladstone, the future British Prime Minister, con-
demned these actions and used the term Ohum&hity.O

At least some recognised and accepted crimes against humanity as crimes
at the beginning of the twentieth century. In 1901, the NGQ.ige des Droits
de I’Homme published its first document for Oall humanity/.O

Thus, it is clear that there were accepted and state practised protections
available in international law for group®d individuals, whie were widespread
rather than aberrations. The practises indicate that these protections were not a
new phenomenon. Again with Ocrimes against humanityO, it seems that there
were prohibitions long before the twentiecentury, and the language in use by
states and others incorporated the asafgprinciples of humanity and accepted
that what was done in violation of tipsinciple was a transgssion of the law.

10. The Martens Clause — connecting war crimes and crimes against human-
ity
The legal origin of the concept of crimes against humanity in codified interna-
tional law is the Martens Clause tbfe 1899 Hague Convention Il and the 1907
Hague Convention IV. The fact that thkause was unanimously adopted indi-
cates the agreement of participating stateshe matter. The Clause runs as fol-
lows:
OUntil a more complete code of the laws of war is issued, the High Contract-
ing Parties think it right to declareahin cases not included in the Regula-
tions adopted by them, populations and belligerents remain under the protec-
tion and empire of the prirlies of international law, as they result from the
usages established between civilizetlams, from the laws of humanity, and
the requirements of the public conscience.O
The 1907 version of the clause saw OpopulationsO replaced by Oinhabitants,O Olaw
of nationsO replaced by Ointgional law,0 and OrequientsO changing to Odic-
tates.&® The Olaws of humanityO referrednt@arlier versions of the Martens
Clause later became the Oprinciples of humathitySdme believe that these

113p G. Lauren, The Evolution of International HuniRights 66 (Philadelphia: University of Pennsyl-
vania Press, 1998).
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terms are not identical or interch@adple. However, De Guzman comments on
the link between Olaws of humanityO and Ocrimes against hurfinétydd
Ticehurst, among others, has noted thainGples of humanityO is synonymous
with Olaws of humanity*® Orentlicher, too has notedatthe clause is Othe most
important legal wellspring® of Ocrimes against humaffit¢.4ssese has argued
that what the Martens Clause did was to ensure that the notion of laws of human-
ity was accepted in treaty law, noting tldtile international treaties and declara-
tions had earlier proclaimed the role safch laws, the Martens Clause accepted
that there were laws, principles or rules of customary international law in a spe-
cific treaty, that resulted not only fromat® practice, but also from laws of hu-
manity and the dictates of public consciefféeThus, the Martens Clause was
not the origin of the principles of humigy but rather the specific acceptance by
states in treaty form that these rulesseed, and did so outs of treaty law.
However, the role, meaning, and extenthed Martens Clause have been debated
extensively, and it has been debed as Oambiguous and evasivéWith vari-

ous meanings having been ascribed tocthase and its effects. Primarily due to
the wording of the clause, many see the BlastClause as the official originator

in positive conventional or codified intetional law of the notion of Ocrimes
against humanity.O Before 1899, issuemofality had not been translated into
international legal rules in the positivist tradition. This seems to have changed
subsequently, with Meron, for instancegtstg that the humasing strand within

the law of war is epitomized by the Martens Clatf8ayith it having effect and
relevance outside of the laws as welleT®@lause was also about the international
communityOs acceptance in treaty form that humanity was protected in different
ways from different types of conduct withboth treaty law awell as customary

law.

The specific link between the MarterClause, the notion of Ocrimes
against humanity,O and the development of human rights law is apparent from the
events of World War |, the May 1915 daxtion from Great Britain, France, and
Russia about the occurrences in Armenia using the term Ocrimes against human-
ityO1?° and the joint declaration condemning the massacre of Armenians as
Ocrimes against humanity and civilisation which all members of the Turkish
Government will be held responsible togathwith its agents implicated in the
massacre’® The concept was also usedthg Commission on the Responsibili-
ties of the Authors of War and on Enforocemh of Penalties for Violation of the
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Laws and Customs of War, which alsasdified the impugned events as crimi-

nal, the Commission finding that Oin spifethe explicit regulations, of estab-
lished customs, and of the clear diesbbf humanity, Germany and her Allies
have piled outrage upon outragé®(Thus, it used the Hague Conventions, the
Martens Clause, as well as customary lasvthe basis for concluding that prose-
cutions would be justified. It also sawathviolations could be prosecuted as
OcrimesO within the concepftthe Olaws of humanity@. Hill, in 1917, noted

that Oeven in the efforts to overcome an armed foe the principles of humanity are
considered by all civilised pead to have a binding authority’®

The Versailles Treaty provided the prosecution of the Kaiser for these
types of crimes, article 227 of the tnegiroviding the creation of a tribunal and
establishing the individual responsibilitf the Kaiser for Oa supreme offence
against international morality and thenstity of treaties.O Thus, the provision
was not for war crimes, but other international crimes, which the Versailles
Treaty did not specify in name. Thigas due to the opposition of the United
States and Japan to the criminalisatainthis type of conduct, believing that
crimes against the laws of humanity revednly violations of moral law and not
contained in positive law N =&d therefore could not bedelly defined. This does
not mean that such laws did not exasd does not detract from their recognition
by these states. In fact, it is clear frahe Versailles Treaty that such crimes
could, in the eyes of the internatiom@mmunity, be prosecuted, although there
was no agreement from where they speaify flowed. The only reason for not
prosecuting the Kaiser was that the Netherlands, where he was in exile, refused to
hand him over.

At a minimum the term Ocrimes against humanityO was in vogue in 1915
and was seen already then to emafrata the Martens Clause of 1899 and 1907.
Hence, if the Martens Clause constituted the basis and was in force at the time,
then the notion of these crimes in fact had become operative from£899.

The 1920 Treaty of Sevres also indieatthe acceptance of the notion of
certain international crimes and the abitibyprosecute thogesponsible for their
commission. In Article 230, the Treatygwides the punishmerdf individuals
who have committed crimes on Turkish territory against persons of Turkish citi-
zenship (even if of Armenian or Greek origin). While the Treaty was not ratified,
and thus did not enter into force, it svaupplanted by the Treaty of Lausanne in
1923, which implicitly recognised thesaroes, providing amnesty for offences
committed between 1914 and 1922 (which would have been superfluous had
these crimes not had been committ&ihce the date recognised was 1922, many
years after the conclusion of World Waitlalso recognised that crimes could be
committed outside of war.

Nonetheless, different views are held on the role of the Martens Clause
within international law. The Onarrow@wiholds that it has merely Omotivated
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and inspiredO the development of internationaf‘fathe broader view maintain-

ing that the Martens Clause ensures tilmargument can be mh@ that anything

that is not mentioned spifically in the 1899 Convéion, regardless of how
problematic it was, could be carried aliring a war. As Judge Weeramantry
stated in his dissent in the ICI®@sality of the Threat or Use of Nuclear Weap-

ons case: OThe Martens clause clearly indicates that, behind such specific rules as
had already been formulated, there layoaly of general principles sufficient to

be applied to such situations as had not already been dealt with by a specific
rule.3* Cassese has criticised this view, arguing that it is meaningless, giving no
value to the clause, because that prircid already existed when it was drafted
and discounts the role of custom N teésre making the meaning of the clause
redundant®*

Another view to which some authors satiige is that of the clause as an
interpretative tool. In theiopinion, the Clause meatisat legal principles should
be interpreted in the context of the miples of humanity and public conscience,
whereas another comparable view suggessvalue of the Clause lies in ensur-
ing that humanitarian principles are takato account when new rules of interna-
tional law are considered, this being lidk® the view thahatural law ought to
be considered more often as international law develops, because, as some have
pointed out, the Martens Clause refleitts notion that humanitarian law is not
only a Opositive legal code (E) [but]sal provide[s] a moral code,O which guar-
antees that it is not only the view oktlarge military nations that determine the
growth of the law. Thus, the point ofew of other stateand individuals would
be allowed to have an impact on the depment of international law to a sig-
nificantly higher degre&® This affords the clause a vital role in the development
of international law and ascribes to it new sources of international law, a moral
code N that of the laws of humanity and the dictates of public conscience P a
view various authors have endorsed this and which a number of cases have sub-
scribed to**

The Martens Clause has been discussed in several decisions emanating
from Nuremberd®’ and the International Court of Justice. The Opinion of the In-
ternational Court of Juskcon the Legality of Nuclear Weapons mentions the
Martens Clause a number of times in its deci$inn one instace noting that
O[i]n particular, the Court recalls ttal States are bound by those rules in Addi-
tional Protocol | which, when adoptedgere merely the expression of the pre-
existing customary law, such as the Mast€lause, reaffirmed in the first article
of Additional Protocol 1.8° Commenting on the case, Cassese argues that the
Oreference to the clause is far frommilinatingO, and that the Court does not give
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reasons for finding that the Martens Clause is part of customary law. Nonetheless
he accepts by implication that this is the finding of the fHe examines and
rejects the notion that the Martens Claassy applies to international armed con-
flict and not to internal armed confligtet it may be argued that although this dis-
tinction was applicable at the begingi of the twentiethcentury, the current
views do not necessarily reflect thestorical position regarding the Martens
Clause. Even in the dissenting opinioMidvisory Opinion on Nuclear Weapons
it was held that
O[tlhe Martens Clauseqgwided authority for treatig the principles of hu-
manity and the dictates of public coresute as principles of international
law, leaving the precise content of $tandard implied by these principles of
international law to be ascertainedtie light of changing conditions, inclu-
sive of changes in the means andhuods of warfare and the outlook and
tolerance levels of the internatiom@mmunity. The principles would remain
constant, but their practical effect wdwary from time to time: they could
justify a method of warfare in orsgje and prohibit it in anothet!®
The relevance and role dfie clause is also found in the decisions of human
rights bodies, as well as many treaties, such as the 1949 Geneva Conventions,
the 1977 Additional Protocols and thee®mble to the Convention on Prohibi-
tions or Restrictions on the Use ofr@en Conventional Weapons. It also forms
the basis, in paraphrased form, foisBation XXIII of the Tehran Conference on
Human Rights of 1968 In fact, the Geneva Conwtions of 1949 and the two
Protocols additional thereto of 1977 reaffed the Martens Clause. In addition,
the 1977 Diplomatic Conference that drafted Additional Protocol | emphasized
the ongoing significance of the Martensa@e by shifting it from the preamble
and making it a specific pvision of the Protocal®® It is also significant that the
ICTY in its decision in theKupreskic trial referred to the Martens Clause and
held:
Olit] enjoins, as a minimum, referertcethose principlesaind dictates any
time a rule of international humanitamidaw is not suffieently rigorous or
precise: in those instances the scope and purport of the rule must be defined
with reference to those principles and dictafésin the light of the way
States and courts have implementethis Clause clearly shows that princi-
ples of international humanitaridaw may emerge through a customary
process under the pressure of the dedsaof humanity or the dictates of
public conscience, even where State practice is scant or inconsistent. The
other element, in the form opinio necessitatis, crystallising as a result of
the imperatives of humanityr public conscience, mawyrn out to be the de-
cisive element heralding the emergenéea general rule or principle of hu-
manitarian law.&°
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In the Martic case, the ICTY, in itsuling on proceduramatters in 1996, found
that Othe prohibition agatrattacking the civilian population as such, as well as
individual civilians, and the generalipeiple limiting the means and methods of
warfare also derive from the OMartens clat$é@h@ tribunal went on to state
that Othese norms also emanate fronebsmentary considerations of humanity
which constitute the foundation of the entire body of iragamal humanitarian
law applicable to all armed conflicts.@uE, the ICTYOs view was clearly that the
Martens Clause constitutedsaurce of law, and thairotection for civilians had
existed since at leasB29. Although it may be disped, international practice
therefore seems to confirm that the Mast€hause is a part of customary interna-
tional law and has been recognised as $ocmany years. The concept of crimes
against humanity has alé®ing acknowledged since laiast 1899. Hence, even
though the exact terms had not yet beexdughe notions of crimes against hu-
manity and genocide were recogniseainirthe beginning of the twentieth cen-
tury.

The Martens Clause has played andtiomes to play an important role. As
Allen remarks, O[t]he crucial core of mijples of civilian potection are often de-
scribed as flowing directly @m the principle of humanity*® One instance of
the way the clause is seen to influemdernational law was noted by the Interna-
tional Military Tribunal after Word War Il in theKrupp decision, The Court stat-
ing:

OThe Preamble is much more than a pimedaration. It is a general clause,

making the usages established amondized nations, the laws of humanity

and the dictates of public conscience itite legal yedstick to be applied if

and when the specific provisions of the Convention and the Regulations an-

nexed to it do not cover specific caseswring in warfare, or concomitant

to warfare.€f®
Thus, certain activities haalready been regarded aljectionable to humanity,
and crimes against humanity had emerged out of what were deemed unacceptable
types of conduct during wartime. Thesue here was whether this conduct was
also unacceptable in the absence of waich seems somewhat contradictory; it
does not seem logical to argue that certain types of conduct were not accepted
during war but were permitted during timelspeace. If anything, one would ex-
pect there to be greatscope for harmful activitieduring wartime than during
times of peace. In fact, in ti&rfu Channel case, the ICJ ruled that certain prin-
ciples existing in the Hague Conventionsre also to bdéound in the general
principles regarding humanity. The Cofiound that these were Obased, not on
the Hague Convention of 1907, No VIII, whics applicable in time of war, but
on certain general and wablcognized principles, naiye elementary considera-
tions of humanity, even more @oting in peace than in wat*®Thus, while it is
clear that the laws of war provided protion of various classes of persons, not
everyone was covered by tleoprovisions. However, is clear it had already
been accepted that for those not covered by those principles during wartime or
times of peace, customary law alreadgvypded some measure of protection. This

1461CTY 8 March, 1996, Prosecutor v Milan Martic.

147C.A. Allen, Civilian Starvation and Relief Durifgrmed Conflict: The Modern Humanitarian Law,
Georgia Journal of International and Comparative Law 1,19 (1989, Spring).

18 United States of America v. Alfred Krupp von Bohlen und Halbach (The Krupp Trial), 1Qaw Re-
ports of the War Commission, 69.

1991CJ 1949 The Corfu Channel Case, ICJ Reports 4, 22.
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was recognised by the IG¥ crimes against humanity beginning as an extension
of war crimes, according to Bassiouni. He thus recognises that these types of vio-
lations were initially seen as part of tlagv of war, but then became part of inter-
national law in general, through the Mans Clause and customary international
law.**! Bassiouni also notes that the Nutsurg CharterOs crime against human-
ity articles come from the preamblas the 1899 and 1907 Hague Conventions
and, thus, the Martens Clause is critidais, however, possible to argue legiti-
mately that the origins of these crimeeguate these conventions in the context of
customary law. There is, therefore, a clear link between crimes committed during
wartime and crimes against humanity committed in peacetime.

Crimes against humanity seem to h&een recognised as such even be-
fore the 1899 Convention. In his treatisn international law in 1891, Woolsey
included the duty of humanity. The treat@gued that indiduals, Osuffering na-
tions or parts of nations may alsall for its exercise,O and that:

OThe awakened sentiment of humanitgnodern times is manifested in a

variety of ways, as by efforts to supps the slave tradby greater care

for captives, by protection of the inh&mts of a country from invading

armies, by the facility of removing tm a new country, by the greater se-

curity of strangers. Formerly, the individual was treated as a part of the
nation on whom its wrongs might be wreaked. Now this spirit of war
against private individualis passing away. In geral any decided want

of humanity arouses the indignationeavof third parties, excites remon-

strances, and may call for interpasit (E) But cruelty may also reach

beyond the sphere of humanity; it ynaiolate right, and justify self-
protection and demand for redred¥0O
President Theodore Rooséve his 1904 State of thenion Address asserted:

O[T]here are occasional crimes commitiach vast scale and of such peculiar

horror as to make us doubt whether ihag our manifest dytto endeavour at

the least to show our disapproval tbk deed and our sympathy with those

who have suffered by it (E).t5

In the same year, the United States reaatminst the practise of crimes against hu-
manity and genocide when the American 8ty of State complained to Romania b
Oin the name of humanityO P about Jewisle@dions that wereappening there, ar-
guing that the US government Owould not be a tacit party to such international
wrongs.3>* Thus, the concept of crimes against humanity had clearly formed part of
the international vocabulargven before World War > The activity that is cur-
rently regarded as genocide was specificdéyermined to be a crime in a report by

an international commission of inquinp@ut atrocities committed against national

1%01CJ 1949 The Corfu Channel Case, ICJ Reports 4, 22.

131 M.C. Bassiouni, Crimes Against Humanity in International Criminal L&ré&¥ ed) 48 (Cam-
bridge MA: Kluwer Law International, 1999).

152 Theodore D. Woolsey, Introduction to the Study of International ["aed@ion 23 (New York,
Charles ScribnerOs sons 1891).

1337, Roosevelt, State of the Union Messdpegember 6, 1904 fourat: http://www.theodore-
roosevelt.com/sotud.html Last visited 13 September 2006.

134 . Kuper, Genocide: It's Political Use in the @itieth Century 20 (New Haven, CT: Yale Univer-
sity Press, 1981). Quoted in W. Churchill, Defmthe Unthinkable: Towards a Viable Understanding
of Genocide, Oregon Review of International Law 3, 8D9 (2000, Spring).

135W. J. Fenrick, Should Crimes Against HuritafReplace War Crimes? 37 Columbia Journal of
Transnational Law 767 (1999).
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minorities during the Balkan ward® The report identifies these acts as violations,
and Schabas points out that the sectiothefreport entitled OExtermination, Emigra-
tion, AssimilationO indicates these acts o categorized as genocide or crimes
against humanity today.

The aforementioned 1915 declarationthg governments of France, Britain
and Russia, condemning the Armenian atieg as Ocrimes against humanity and
civilization,3°" shows that these powers recognised that international crimes were be-
ing committed, and that the individuals involved would be held accountable. As a re-
sult, some postulate thatistdeclaration brought aboutetiappearance of the category
of Ocrimes against humanltyO as sepamae @war crimesO, Bassouini stating that
this declaration was Oresponsible for thgimof the term @imes against humanity®
as the label for a category of international crimé8.0

Despite the controversy ragling the interpretation of the Martens Clause and
its relevance for internatioh#aw, it is indisputablehat the 1899 Convention took
important steps in humanising the lawsagfr and extending éhGeneva Convention
of 1864, showing that the partiafing states were in agreent that further protection
was needed during wartint& As a result it has oftebeen argued that Ocrimes
against humanity® unlike genocide, Omust take place during an armed conflict in
order to constitute prosecutable acfd.®hat certainly seems to have been the case in
the past.

11. Defining genocide
It is usually argued that genocide as a crime did not exist until the adoption of the
Genocide Convention by the United Nationsl948. It is also gued that the word
itself was only coined in thearly 1940s, and as a resulhgeide as a concept has no
relevance with regard to human rights atobns perpetrated before World War II.
However, it will be shown that the notion génocide is a very old concept and that it
has been a crime for a long time. It will alse indicated that while the word may be
new, the concept has been known in various languages for more than two hundred
years, and itOs possible it can even be trazdtb biblical times. It will also be indi-
cated that genocide is closely connectedrimes against humanity, and flows from
the origin of this concept in both international criminal law as well as international
human rights law.

The definition of genocide ian intensely contestedritain, possibly with the
exception of its legal contef In a range of disciplinesuthors have arrived at
countless definitions of what genocide is or ought to be. As &, r&jtjhe term and
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its underlying concepts have been subje@ bewildering array amisrepresentations
and distortions, both unintentional and deliberaté What is indisputable is that war
is not a precondition for genocide to be mrated. The legal definition of genocide
can be found in international customary I#%the Genocide Convention and the
Statute of the two international crimin@ibunals (ICTR, ICTY), as well as in the
Statute of the International Criminal Court (the Rome Statte)vhile the legal
definition of genocide is settled in treatyvaits definition in customary law is not,
many regarding the treaty definitions as ffisient and in need of amendment due to
the concept of genocide in the Genecidonvention being overly narrow (although
expanded by the ICTR and ICTY statut&¥)The legal definition is considered to be
too limited because political groups are excluded and therefore remain outside the
ambit of the Convention. The limited scop&hwregard to the groups that are in-
cluded within the Genocide Convention hasrebeen criticizetdy the ICTR, who, in
examining the Tutsi group, found that they diot constitute a cdal or ethnic group
separate from the Hufd’ hence the ICTR argued that the definition of the term
OgroupO includes Opermanent and stable gf8tpki® view has been criticised by,
among others, William Schab&8,who argues unconvincingly that it would amount
to a watering down and overuse of the tgremocide, thus leading to a trivialisation
of the horror of actual genocid€As a result of the abowaiticisms, numerous other
definitions from a range of diverse scholars have been offered to overcome the per-
ceived problems and limitatiors the legal definitiort*

12. Genocide as a species of crime against humanity

Crimes against humanity and genocide are @fatite same OspeciesO of crime. Geno-
cide has been viewed as part of crimgainst humanity, and a number of scholars
have pointed out that it shares a sourdd wiimes against humanity. Greenawalt ob-
serves that those who have analysed thjesstions have often viewed genocide as a
special type of crime against humanitpdanot as an entirely separate critffeFen-

rick notes that genocide is the Osupreriree against humanityO, others similarly de-
scribing it as the gravest forof crime against humanity? Lippman, for instance,

83\, Churchill, Defining the Unthinkable: Towards a Viable Understanding of Genocide, Oregon Re-
view of International Law 3 (2000, Spring).
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calling genocide Oan aggravated crime against humafitgr@ according to Stoett
Omass murder and/or genocide are, cufrse, the principal and most outrageous
crimes against humanity .(E)’@ Schabas also cites a whole host of authorities sup-
porting the overlap between these crii®and Theodor Meron, one of the most re-
spected international criminal law acadesnand a member of the ICTY, has simi-
larly written that Ocrimes against humanityriagto a considerable extent with the
crime of genocide!® Indeed, he notes that Otheelattan be regarded as a species
and particular progeny of the broadmmus of crimes against humanity®.ikewise

the ICTR noted in th&ayishema case:

OThe crime of genocide astype of crime against humanity. Genocide, how-

ever, is different from other crimesaagst humanity. Thessential difference

is that genocide requirdie aforementioned specifiotent to exterminate a

protected group (in whole or in part) while crimes against humanity require the

civilian population to be targeted as pairta widespread or systematic attack.

There are instances where the disaratory grounds coincide and overldf’0
In the Tadic decision the ICTY found #t Ogenocide is itselfspecific form of crime
against humanity®° In the Sikirica decision, the ICTY noted that Ogenocide is a
crime against humanity, and it is easy to confuse it with other crimes against human-
ity, notably, persecution:® Thus, the ICTY clearly states that genocide is a crime
against humanity, but also indicates that there is an affinity between genocide and
persecution. Persecution is also a type of crime against humanity and can in fact
amount to genocide (as shown in thereskic citation above).

Schabas notes that O[f]or fifty years, crimes against humanity and genocide co-
existed in parallelO and that O[m]ost authorities have treated genocide as a sub-
category of crimes against humanifyaThis can also be seen in various decisions of
the internationalad hoc tribunals, although Schabas pts out that recent cases
emerging from the tribunals have Otendethsist upon the distetions rather than
the affinities between the two categorié&€ O
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Frulli notes that the Ocrintd genocide belongs to tléass of crimes against hu-
manity but may now also be considered as a separate cfifriehDs, she seems to
argue that they have derived from the samgin, but due to developments over the
last few years and their cddations in various instruments, they are now different
crimes. Green, by contrast, has argued tatdistinctions beteen genocide, Ograve
breachesO and war crimes ought to be abdliabghey are all Obut examples of the
more generically termed Ocrimes against humanfy s, while distinctions be-
tween the crimes are madmday, the internatiomdribunals have recognised that in
some cases they are interconnected andtllegthave the same roots, deriving from
prohibitions about the ways in which to eggan war. It is, and will be, difficult to
determine which specific act constitutes one of these crimes, The ICTR noting the
close relationship and transposable natfrerimes against humanity and genocide.
In the Kayishema case, for example, it made the following observation:

Olndeed, the terms extermination anstrdg are interchangeable in the con-

text of these two crimes [genocidedacrimes against humanity]. Thus, the

element could be the same, given tlghtifactual circumstances (E). [I]n

some factual scenarios where the victims are members of the civilian popula-

tion only, the element would be the sam®&.0

13. Genocide: A new term for an old crime or a new concept?

Genocide is not a new concept or new cridean-Paul Sartre notéldat Othe fact of
genocide is as old as humanity'Cret, importantly, it not jat Othe factO of it having
occurred for ages; it has also beenoggised as a crime for centuries. Some argu-
ments from Greek and Roman times still reste today, namely that a universal law
of nature exists by which individuals have to abide. The origins of specific interna-
tional law here criminalising the persecutionrafividuals becausef their ethnic, na-
tional, racial or religious origins dainly date back at least 350 ye&ts.

While the word genocide is relatively nethie concept is not, neither is the fact
that the conduct constitutes a crime.tAs United Nations 1985 Whitaker report on
genocide noted, the word Ois a compaghtivecent neologism for an old crim&O
Raphael Lemkin, who coined the term, statODeliberately wipg out whole peoples
IS not utterly new in the watl It is only new in the civilied world as we have come
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to think of it. 3 Roger Smith agrees that the pbmenon is ancient, but disagrees
that it was always a crime. He states (D] recent study of genocide begins with the
statement OThe word is new, the crimeeann€ This should read OThe word is new,
the phenomenon ancient®®ccording to Smith, it is only in the last few centuries
that genocide has produced a sense of Omoral hbfr¢teOcontinues to argue that
there has certainly been an implicit adnossof the criminality of the conduct in the
twentieth century, because not one state g&gjin such conduct has admitted t&'it.
Thus, even though Smith disagrees about lomg ago genocide became a crime, his
acknowledgment that it evoked Omoral h@rover the last few centuries suggests
that he recognises it as a crimghin customary international law.

Many have argued that genocide ohBcame a crime when Raphael Lemkin
defined it in the 1940s. However, genocide was recognised as a crime long before
Lemkin, the conduct proscribed by custom from the Middle Ajemnd Lemkin
merely giving it a namé” He coined the term Ogenas@l because he regarded the
term Omass murderO (in use at the time) as insufficient. Lemkin felt the latter expres-
sion failed to account for the motive for theme of genocide, which arose solely
from racial, national, or figious considerations, and ¢h@othing to do with the con-
duct of war. He believed that the crimeg&nocide required a garate definition, as
this was Onot only a crime against thesraiewar, but a crime against humanity it-
self,0 affecting not just the individuat nation in question, but humanity as a
whole!®® Even he recognised that the atrocities constituting genocide that had been
committed until then were indeed crimes, and a genus and part of crimes against hu-
manity!®” Thus, Lemkin had coined a new name for something that had been sub-
sumed under the general mantle of Ocriagaénst humanityO for many years. In fact,
the Charter of the International Military Tribunal of Nuremberg in Article 6(c) de-
scribed crimes against humanity as:

O[m]urder, extermination, enslavement, deportation and other inhumane acts
committed against any civilian populatioisefore or during the war; or per-
secutions on political, raal, or religious grounds iexecution of or in con-
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cide in the Non-Western World: Implications for Holocaust Studies, in: S.L.B. Jensen, Genocide:
Cases, Comparisons and Contemporary DebatefChipig#nhagerDanish Center for Holocaust and
Genocide Studies, 2003). See further on Lemkin S.L. Jacobs, The Papers of Raphael Lemkin: A first
Look, 1 Journal of Genocide Research 105014 (1999).

191 R.W. Smith, State Power and Genocidal Intentti@nUses of Genocide in the Twentieth Century,

in: L. Chorbajian, and G. Shirinian (eds.), Studie€omparative Genocide 9 (New York: St Martin's
Press, 1999).

192 R.W. Smith, State Power and Genocidal Intentti@nUses of Genocide in the Twentieth Century,

in: L. Chorbajian, and G. Shirinian (eds.), Studies in Comparative Genocide 9910 (New York: St Mar-
tin's Press, 1999).

193]d.

1% M. J. Kelly, Can Sovereigns be Brought to Justice? The Crime of Genocide's Evolution and the
Meaning of the Milosevic Trial, Saint John's Law Review 257, 264 (2002, Spring). See also M.H.
Keen, The Laws of War in the Late Middle Ages (London: Routledge & Kegan Paul, 1965).

19 See F. Chalk, and K. Jonassohn, The History and Sociology of Genocide: Analyses and Case Stud-
ies (New Haven: Yale University €5s, 1990). See also F. Chalk, and K. Jonassohn, The History and
Sociology of Genocidal Killings in: 1.W. Charneyd(g Genocide: A Critical Bibliographic Review 39
(London: Mansell, 1988).

1% g Ratner, and J. Abrahams, AccountabilitHaman Rights Atrocities in International Law 44
(Oxford: Oxford University Press, 1997).

1975 Ratner, and J. Abrahams, AccountabilityHaman Rights Atrocities in International Law 24D44
(Oxford: Oxford University Press, 1997).

32



nection with any crime with the jurisdiction of th&ribunal, whether or not
in violation of the domestic law ¢he country where perpetrated.O

Thus, the notion of genocide had alreadisted in codification form at the time of
the Nuremberg trials, and was seen to hasen part of crimeagainst humanity. In
this regard, Nagan and Rodin have notieat Othe Charter of Nuremberg defined
crimes against humanity as covering manyhef circumstances @htoday would fall
under the legal label of genocid€®0

Some Nazis, such as Herman Goering, were convicted Nuremburg for
conduct aimed at exterminating Jewjséople, which amounted to genocfd®The
judgment in theJustice Case described genocide as Othe prime illustration of a crime
against humanity?® Schabas notes that while geite was not charged at Nurem-
berg, since it was not enumerated in the @nait was dealt with indirectly as a crime
against humanity® In fact, at the time Winston Chehill called it O&rime without a
name,&° recognising that althoughhitas not specifically identified, it was indeed a
crime?®* At a domestic level some individualgere prosecuted and convicted for
genocide even before the Genocide Cotieencame into force, Poland convicting
Amon Goeth, Rudolf Hoess and Arthure@er for genocide under Polish 1&%,spe-
cifically using the term genocid&®

However, the question is whether the@uld be genocide if the word itself
was only coined by Raphael Lemkihin 1943 and was onliegally defined by the
1948 UN Convention on the Prevention andiBment of the Crime of Genocid®.
Howard-Hassman and others have arguedttieae were no international legal rules
prohibiting genocide and ethnic cleansingithe early modern capitalist worfd&it
is maintained by at least some that, aimee when even in Europe very few people
enjoyed human rights protections, there V\ithe concern about wdt had happened in
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the colonies. While this is, true to soméeat, the question arises of what is meant by
the Oearly modern capitalist world,O andthdr the indifference of Europe towards
the colonies meant that international lawt dot apply tahe colonies. In fact, by the
1860s, the laws of war had been formulawthin international law, and human
rights issues from 1899 werecorporated into internatnal law through the Martens
Clause and in customary law through tlceepptance by many states that such protec-
tions were available. Therefore, not only is the contention that international law solely
applied to humanitarian law erroneous, gatepresents a myapview of treaty law
and does not account for customary law, which was also well developed at the time.

There is additional evidence that genoadea term existed before Lemkin de-
fined the concept. In this regard, the deladteut the origin of the word itself is prob-
lematic; the term genocide itself is certginew, but the concept was well known in a
multitude of languages. In English, thereswthe term Omurder of a nationO that had
been used since 1918 in French, the termopulicides or the killing of a population
was coined by Gracchus Babeuf in 178&scribing the massacre of 117,000 farmers
in the VendZe region during the French Revolutidrin German, the ternislker-
mord was used from 1831 to describe kilkng of a peoplejn Polish, the ternfudo-
bojstwo means killing of a people; in Armenianeghaspanutiun means to kill a race;
in Greek,genoktonia is an ancient term, denoting the killing or death of a nation,
the word even known in indigenous languages; and in the South African Zulu lan-
guage the wordwekufa means Odeath of the natiéiiGy word known in the 1830s
when there was huge turmoil in the regior daundreds of thousands fled because of
the violence caused by Zulu leader Shaka. The werekufa comes from two words
Cz)zweQnatlon people, polity) andikafaQ(death, dying, to die). Ehterm is thus iden-
tical to OgenocideCbisth meaning and etymology*®

The word genocide comes from the Greek wawehs, connoting race, tribe or
species, and the Latin suffide, meaning killing?*® Although the term OHolocaustO,
which was used to describe the killing 3d#wish people durinthe Nazi era, could
have been used to denote the same notlmatsare incorporated into the concept of
genocide, this would have been higldgntentious. However, the word Holocaust
stems from the Latin terflolocaustrum, used in biblical times to refer to the killing
of Jew?'® hence the word genocide is a newrtébut not a new concept or a new
crime. The word itself only emerged in the 1940s because the widespread mass Kill-
ings by states required new termiogy to describe these occurrenétsthus while

204, Morgenthau, Ambassador MorgenthauOs Story (New York: Double Day, 1918).

21 The French word for killing in genocide casemisrte. K. Kittichaisaree, International Criminal

Law 17 (Oxford: Oxford University Press, 2002).

212K, Jonassohn, and S.K. Bjornson, Genocide and Gross Human Rights Violations 140 (New Bruns-
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213 R. Papini, The Stepped Diamond of Mid-Century Beadfabric: Aesthetic Assimilation Beyond the
Second lzwekufa, in: E. Seinaert, N. Bell, &hd_ewis (eds), Oral Tadition and Its Transmis-

sion (Durban: University of Natal Press, 1994).
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bridge University Press, 2003).
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the term is new, it is a new name forrshing that was very well known before, ex-
cept not by that specific name.

As to the question of whether genocias proscribed before the 1940s, it
must be noted that genocide was subsumigdin the notion of crimes against hu-
manity, and within the protections available for civilians that were available from the
1860s. The ICTR recognises that the crimgefocide was inherent in the laws de-
fining war crimes and crimes against humanity but had not been given a specific name
before the 1940s.

There is ample evidence that in tha@eteenth century at least the killing of
peoples for their cultural makeup or retigs preference was ldyaprohibited. De-
spite this, some still debate whether thpplies only in the coakt of war, arguing
that the prohibitions exist in laws govergithe act of war and apply to those peoples
outside the sovereign realm of a nation, or those actively joining in a rebellion. How-
ever, it is clear that genocide and crimes against humanity were accepted by the time
of the Armenian genocide. That these typkactivities had been prohibited was clear
from the statements of many states thatted with outrage to those events in 1915
and at other time$? These types of acts had probablgen outlaweeven earlier,
however, if one examines the positionnedny states about what was occurring in the
world in the nineteenth century.

14. Genocide before the Genocide Convention
Many debate the application of genocidectines before the 1940s, on the basis that
there was no international law barring such conduct before the Genocide Convention
of 1948. However, it is cledhat the crime and its proggtion in international human
rights law and international criminal law che found much further back. While it is
true that the Genocide Convention had pried such conduct in that form in a
treaty from 1948, it is clear & there was acceptance of its criminality before it came
to be a violation of international law. Cairily, the laws of wamade certain types of
conduct illegal and it was known that individuals could be held accountable for these
types of violations.

In 1946, before the Genocide Convention was even dfattéat acceded to
by any states), genocide hadealdy been recognised as an international crime. This is
clear from the text of the 1946 Generads&mbly resolution discussing the topic,
which stated:

OThe General Assembly thereforefitAfs that genocide is a crime under

international law which the ilised world condemns (E).8°
That the origins of the proscriptions agsti genocide predate the Convention can be
seen in the preamble of the Genocide CotisanThe preamble states that during Oall
periods of history genocide has inflidtgreat losses on humanity.O Thus, in 1948, it
was recognised that genocide was alreadyime and had been a crime for a long
time. During the drafting process of t@®nvention, many delegates from various
states agreed that the Convention was Ipaedifying genocide and not drafting a

18 These Great Britain, France,daRussia. J. Shamsey, Comm@tt:Years Too Late: The Interna-

tional Criminal Court and the 20th Century's First Genocide, 11 Journal of Transnational Law & Policy
327, 369 (2002, Spring).

219 0n the drafting process, see M. Lippman, The Drafting of the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide, 3 Boston University Journal of International Law 62 (1985).
220 General Assembly Resolution 96 (1), (U.N. Doc. A/64/Add.1) (1946). See further P.C. Jessup, The
Crime of Aggression and the Future of International Law, 62(1) Political Science Quarterly 110
(1947, March).
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treaty that proscribed it for the first time. Thus, the delegate from Saudi Arabia de-
scribed genocide as Oan in&ivnal crime against humanity?®

By 1946, it had already been accepted that genocide was a crime and was seen
by some to be linked to crimes agaihamanity. The 1948 Convention did not Ocre-
ateO the crime, but merelyddted and clarified thisype of criminal conduct. Ac-
cording to Freeman, it was only with thdoption of the Genocide Convention that
the crime had become dissociated wiits original military contexf® In other
words, genocide before the Convention haen linked to the issue of war, and its
separation from the laws of war had oalycurred from 1948. However, genocide and
crimes against humanity were recognised] #rere had been peattion against such
conduct outside the context of armed conflict from at least 1899, if not before (see su-
pra).

Genocide as a crime pre-1948 is corrabed in Article 1 of the Genocide
Convention, which states that O[tlhen@acting Parties coinin that genocide,
whether committed in times of peace or in war, is a crime under international law
(E).O The word OconfirmO indicates thahocide was deemed to be a pre-existing
crime, and putting it into #htreaty merely formalisedis prohibition. This was ac-
cepted by the many states that have ratitedConvention, and the fact that this was
the case has also beeragnised by the ICJ in thReservations to the Convention on
the Protection and Punishment of the Crime of Genocide case in 1951. The ICJ held
that genocide was a crime beyond the Coriganand noted Othe principles underly-
ing the Convention are principles whicteaecognized by civilized nations as binding
on States, even without any conventional obligatfdn.@ fact, as genocide was a
crime in customary law, it could be arguthat, the Convention has valid retrospec-
tive effect, because it simply restated thahocide was even a crime before the Con-
vention, and it could therefore be appliga any events predating its coming into
force.

However, the Convention deaot need to ha retrospectiveffect for geno-
cide to be actionable before the Comi@m Genocide exists in customary law and
therefore the Convention does not have toyappissues that had occurred before the
Convention came into effect. Retrospectivity in itself isumdtnown in either interna-
tional or national law; whereas, generallgaking, it is frownedipon and seen to be
in violation of the rights of an accused,dertain cases theege accepted exceptions
to this position. In human rights law, retrospety is seen to be less of a problem
with regard to international crimes sual crimes against humanity and genocide.
???7?7?7? While there has been norirggonal court ruling on this matter, this position
is widely accepted; courts in Austrgfaand Canad@® have found that the prosecu-
tions of such cases, even before legislation on these crimes had been adopted, are not
retrospective as they were crimes in ingional law even before a new law had been
adopted?®®

221\, A. Schabas, National Courts Finally Begin to Prosecute Genocide, the "Crime of Crimes," 1(1)
Journal of International Criminal Justice Fn 73 (2003, April).

22 M. Freeman, Genocide, Civilization and Modernity, 46(2) British Journal of Socia®g25
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als, 5 Australian Journal of Asian Law 128, 14041 (2002).

36



While retrospectivity is seen to have been controversially used in the London
Agreement of August 8, 1945, which estaidid the Charter of the Nuremberg Tribu-
nal, the counter view of its use then was that no new crimes were enacted but the
Charter merely codified existing international customary law. Notably, retrospectivity
is contained today in modern internatibtr@aties, includinghe Convention on the
Non-Applicability of Statutes of Limitadbn to War Crimes and Crimes against Hu-
manity of 1968 and the Vienna Convemtion the Law of Treaties of 1969. While it
could be argued that/lum crimen sine lege, nulla poena sine lege praevia (N0 crime
without law, no penalty withoytrevious law) is a basfer non-retrospectivity and a
reason for not pursuing events that had occureddre the treaty came into force, this
norm is not always applicable. For exampidile this norm is contained in Article
15(1) of the International Covenant on iCand Political Rights, it is limited in its
operation by Article 15(2), which states:

ONothing in this article ali prejudice the trial andunishment of any person

for any act or omission which, at the time when it was committed, was

criminal according to the general priples of law recognized by the com-

munity of nations.O
In other words, if a crime was criminal in customary law, it is not limited by the retro-
spective nature of the operation of theaty. The same limitath on the operation of
nullum crimen is contained in Article 11(2) dhe Universal Declaration of Human
Rights, which provides thattrespective application of the criminal law is not prohib-
ited if the event which is the basis of the prosecution was a crime in national or inter-
national law??’ As regards the question of r@spectivity and t Genocide Conven-
tion, it has been noted that:

OThe language of the Genocide Conwentieither excludesor requires its

retroactive applidgon. In other words N therés nothing in the language of

the Convention that woulgdrohibit its retroactive @plication. By contrast,

there are numerous international treatrest specifically state that they will

not apply retroactively &
It is precisely because some statutes stipuladt they are not retrospective that this
possibility might not bexcluded for others.

As noted above, it may not even becassary to apply ¢hConvention retro-
spectively. Tharavaux preparatoires of the Convention has numerous references to
genocide as a crime beforeetG@onvention. In tis respect it has been noted that many
delegates argued that genocide wasanoew crime during the drafting procéss.

Lyn Berat has written that Ogenocide always constituted an international Tfiime.O
1955 Professor Hersch Lauterpacht stated snttgatise that OJi]s clear that as a
matter of law the Genocide Convention cannot impair the effectiveness of existing in-
ternational obligations’® In other words, genocidelready existed outside the

221 A, De Zayas, Memorandum on the Genocide Against the Armenians 191591923 and the Applica-
tion of the 1948 Genocide Convention, European Armenian Federation for Justice & Democracy
(EAFJD) (ed.), at http://ww16.brinkster.com/eafjdfébulletins/dezayas_repaqutif. Last visited 23
September 2004.

228 A De Zayas, Memorandum on the Genocide Against the Armenians 191591923 and the Applica-
tion of the 1948 Genocide Convention, European Armenian Federation for Justice & Democracy
(EAFJD) (ed.), abttp://www16.brinkstecom/eafid/en/bulletis¥dezayas report.pdf

229 |CTJ Legal Analysis on Applicability of UN Convention on Genocides prior to January 12, 1951
230, Berat, Genocide: The Namibian Caseafgt Germany, 5 Pace International Law ReVi&®,
207(1993).

281 H. Lauterpacht, in: H. Oppenheim, Imational Law: A treatise, vol.1: Peacd @) 751 (New

York: David Mackay, 1955).
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Genocide Convention, a view that hameb supported by the United Nations Com-
mission on Human Rights, whicim, 1969, stated as follows: Olt is therefore taken for
granted that as a codificati of existing internationdaw the Convention on the Pre-
vention and Punishment of the Crime ofn@eide did neither extend nor restrain the
notion of genocide, hithat it only defined it more precisel§*©This should not be
taken to imply that the Genocide Conventioelits its treaty form applies retrospec-
tively B it probably does not - it simply codifies what was in existence before 1948.
But genocide as a prohibited legal act kasted before 1948, even though there was
no Convention. According to Steinmetz, it Oremains to be seen whether courts and
publics find the U.N. genocide conventiontie retroactively applicable to various
events (E).3* However, the Vienna Conveati on the Law of Treaties states:

OUnless a different intention appearsirthe treaty or is otherwise estab-

lished, its provisions do not bind a partyredation to any act or fact which

took place or any situation which ceasedxist before théate of the entry

into force of the treaty with respect to that party.O
Though the Vienna Convention did not enteo force until 1980, it is accepted that
its provisions mostly delineate what custosninternational law was and is, and that,
unless the notion of genocide as a punishable crime before the entry into force of the
Convention is read into it by court, it will not apply retspectively. Before the Vi-
enna Convention came into force, the ICJ noted i thlutielos case:

OTo accept [the Greek Government's] theory would mean giving retroactive

effect to Article 29 of the Treaty df926, whereas Article 32 of this Treaty

states that the Treaty, which must madirthe provisions othe Treaty, shall

come into force immediately upon ratéition. Such a conclusion might have

been rebutted if there had been angcsgl clause or any special object ne-

cessitating retroactive interpretation. There is no such clause or object in the

present case. It is therefore impossibléatd that any of its provisions must

be deemed to have been in force earf&t.O
However, while the Conventiorsilf may not be teoactive in its effect, this does not
mean that prohibitions of genocide did mapiply before the Convention N they did,
as the principles predate the Conventids was found in the ICJ decision, the Oprin-
ciples underlying the Conventi are principles which armecognised by civilised na-
tions as binding on States, evertheut any conventional obligatio®.While the
ICJ decision is mostly reaak viewing the Convention ascodification of customary
norms, Schabas argues this not to be the Castis point is that the Court does not
say that the entire Genoci@®nvention codifies customanorms, but that the prohi-
bition of genocide is a norm of customary/also admitting that the Convention in-
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dicates that genocide was a crime befoee@onvention was drafted or even before
the General Assembly Resolution of 1946. Thus clear that geocide was a crime
before then, and the Convention recorded elarified international opinion on it at
that time.

However, the ICTR has gone further on this point and stated H¥disesu
decision that the OGenocide Conventionnideniably considered part of customary
international law.8® This was also the view oféhUnited Nations® Secretary-General
in his 1993 Report on the ebtshment of thelnternational Criminal Tribunal for
former Yugoslavig>®

This is important as the United Nais Convention on thidon-Applicability
of Statutory Limitations to War Crimes and Crimes against Hunf&hipyainly and
consciously pronounces its retotige application, dicle 1 stipulating: ONo statutory
limitation shall apply to the following crimesyespective of the date of their commis-
sion (E) the crime of genocide as defined in the 1948 Convention (E).O Thus, as has
been shown, genocide was consideredirmaecbefore the Convention and can there-
fore even now form the basis of prosecution events that were legally deemed to
have been genocide in customary law when committed.

One of the real effects of the draftingtbke Convention is that from the late
1940s crimes against humanity, war crima@sl genocide were defined in distinctive
ways because of the various instruments that had been dfaffeuis is not to say
that there was or remains any degree of apedetween some of these crimes in the
sense that a person could be guilty of onenore of these different crimes for the
same act’ There was overlap, and thus the soof both must béound at least in
the nineteenth century. D@uzman, for example, accepisat the foundations of
crimes against humanity afeund in the laws of waf*® As a necessary extension of
this the same is true of genocide.

ZBICTR 2 September 1998rosecutor v Jean-Paul Akayesu, para. 495.
239 secretary-General's Report pursuant to para. 2 of Resolution 808 (1993) of the Security Council,
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240 Adopted November 26, 1968, and entered in force on November 11, 1970.
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dition extended liability for such crimestimes of peace and not only to wartime.
United Nations Economic and Social Council Commission on Human Rights Sub-Commission on Pre-
vention of Discrimination and Protection of Minoriti€kirty-eighth session, Item 4 of the provisional
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242t is for this reason that schodaare interested in the re-chagaistation process in terms of which
the same facts are characterised under differemesror the same facts give rise to cumulative
charges. As was noted by Judge Robinson at the ICTY ifutlie decision:
It is a fair comment that the TribunalOs approach to cumulative charging is relatively flexible
and liberal. Trial Chambers have on sevecabsions dismissed preliminary objections to the
form of an indictment on the ground of cumulative charging by holding that such objections
would only be relevant at the sentencing st@ge way of dealing with this issue is by impos-
ing concurrent sentences; another way is to impose the same sentence for two crimes when
they are constituted by the same acts. The Tribunal, in the future, may yet have to confront at
a preliminary stage, more squarely than itihabe past, the issue of cumulative charges.
See O. Olusany®ouble Jeopardy: Without Parameters 177 (Antwerp: Intersentia, 2004).
243M.M. De Guzman, The Road from Rome: The Developing Law of Crimes Against Humanity, 22(2)
Human Rights Quarterly 342D43 (2000).
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15. Conclusion

Many scholars argue that international laad not provided prettion against human
rights violations to individualsintil World War 1l. However, this narrow view fails to
take into account the protections provided by both customary international law and
treaty law in the many years prior to the war, numerous situations indicating there was
widespread international praz# on a range of fronts befovéorld War 11, and in fact

by the nineteenth century, which provideuman rights protection. These were no
exceptions, as has been stated by someratler a much wider and developed sys-
tem of international humarights protection that existed within customary interna-
tional law. The post-World War Il era simply codified and defined the acts that had
been occurring, and specificallygscribed them in written form.

International law in general can be tradeatk to ancient times and at least as
far back as the nineteenth century, amgrnational law norms based on humanity
and dignity have guided the treatmentradividuals during times of war and times of
peace. In the nineteenth century, statembeentering into countless treaties prohibit-
ing crimes against humanity inflicted upomnority groups. For example, by the end
of the nineteenth century, more than fditse years before the conclusion of World
War 11, the Martens Clause of the 1899 Hague Convention Il (later the 1907 Hague
Convention 1V) codified crimes against huntgras violations of international law,
thereby providing protection to indduals during times of war. The omnes clause
may limit the protections of the Hague@ention to signatorge however, because
the Martens Clause was a codificationabfeady accepted customary international
law, non-signatories are similarly protectdthe Martens Clause stated what was al-
ready established as international law.

The prohibition of genocide provides arample of a customary law norm in
place for centuries but not cdiéid or defined until the middle of the 20th century.
While the term did not exist until the World Wéera, the act iancient and has been
proscribed for hundreds of years. Thoughceuatified until the Genocide Convention,
the act of genocide was long recognized aralv®lation of international law even if
it was committed prior tthe Genocide Convention.

The emergence and scope of internafidaa, whether in treaties or in cus-
tomary international law, is especially ned@t to those seekimgparations for atroci-
ties committed against indigeus populations during caization. More specifically,
descendants of African communities brutalibydEuropean settlers must show a vio-
lation of the law in order to commandemedy in court. Thougthis abuse occurred
decades before World War Il and the protections that followed the war, complainants
can use customary intermatial law norms and early treaty law to show that the
crimes committed against their ancestors were just that N crimes in violation of in-
ternational law. Using this as a foundatitdme descendants of the indigenous peoples
who were exploited, abused, and everrdeted on the command of foreign govern-
ments can seek redress and requegsdrations in the courts today.
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